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This response is submitted by tti&iropean Writers’ Council” « EWC » / la “Fédération
des Associations Européennes d'Ecrivains”- AISBL.

EWC is the federation of national and trans-natiorgdoeiations representing authors
(writers and literary translators) in 33 European coesirincluding Belarus, Iceland,
Norway, Switzerland, and Turkey.

We thank the European Commission for giving authors the appoyrtto contribute to the
Hearing. We shall focus on the question of the scoptheiGoogle Book US Settlement
Agreement (the "Settlement”) in relation to the qugrind status of European published
works covered by the Settlement.

|. The Scope of the USA Legal Framework versus the Mdmer States’ and European
National Legislations and the Copyright Directive.

First, we need to stress that considering the legal xioafehe procedures, as well as the
legislative terms and conditions under which the UnitedeS District Court case has been
established, we conclude that the Settlement is or ghmublalid for the USA, but not for
Europe.

Both the Google digitisation acts and the Settlementquiares go against the rights of
authors and rights holders in the Member States and Ewatolaege; namely, against our
right to decide and to establish, through our contradtetiver we grant or not authorisation
before publication to digitise our works and make them|aiviai.

On the one hand, the economic dimension of thesdsrigle ruled by the Copyright
Directive; on the other hand, the “moral rights ojhts holders should be exercised
according to the legislation of the Member States, dml grovisions of the Berne
Convention for the Protection of Literary and Artistiorks, of the WIPO Copyright Treaty
and of the WIPO Performances and Phonograms Treaty.”
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Moreover, the notion of “fair use” is not applicable time European system, since the
copyright exceptions are dealt with in the 2001 Copyrightdive.

In most European countries, the copyright law stdtasit is the moral right of the authors
and/or rights holders to decide where, when and how wWerks shall be published. The
authors have to give their consent befpublishing. Google’s action of digitising and only
thereafter asking for the consent of the authorsliig &gainst European law. In short, Google
has proceeded under these conditions with the digaisati many thousands of European
works in copyright currently existing in numerous USAdityr collections.

Another key element is that, as non-US authors andiespEan authors, we are unwillingly
and in thousands of cases, unknowingly, directly aftebiea legal settlement in which we
have not been one of the parties involved, nor areowsetconsidered as the “absent class
members”. The USA legal procedure of a “class actioniois-existent as such in National
and European law systems; therefore, the “Author SubsClander which we see ourselves
submitted (it consists of “authors and their heirs, ssemes and assigns”) is legally out of
scope. The “Settlement Class Membership” embracesutiibrs who have published on or
before January 5, 2009.

Consequently, the scope of the proposed settlemening lmeposed on European authors,
affecting us directly at several levels, especiallyceoning:

= The new precedent that would be established in order titaleec Google’s
appropriation of intellectual property on the basis paat copyright infringement;

= the procedures to which we are subjected to “participatdia Settlement, have been
determined and negotiated by other parties, not by Europdaorsiut

= the terms of the Settlement aimed at authorising Googdelt and display our works
are less than satisfactory and have considered Europdemsaut

= the economic dimension of the agreement: namely, we hat been consulted on the
conditions to make the “Cash Payment” applicable;

= the deadlines to “Opt-out”, to claim our works, to yieldr gights, etc. which are
imposed on us whereas we have had no opportunity to bgarticpant in any part
of the formulation of the Agreement;

! As stated in the Notice Programme of the Settlengant by the “plaintiffs” lawyers: “A class action lawis
claims that Google violated the copyrights of authoubliphers and other owners of U.S. copyrights in book
and other writings by digitizing (scanning) them, creatinglaatronic database of books, and displaying short
excerpts without the copyright owners’ permission.”
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= the lack of consideration of many authors who are nohected to the Internet and
therefore have had no access to the information dfittee Programme and relevant
details.

Thus, while the legal scope of the Settlement is agieto the USA rather than to Europe,
there is evidence that Books and Inserts published in Europbracty affected. This was
highlighted for us by the Notice Programme of the plasitifwyers in their communication
to 36 countries, where the warning is announced in the title:

“Attention Authors and Publishers Outside The United States:
The Settlement May Affect Your Rights As Well”

We are concerned that the “Notice Programme” did maftte sexplicitly that the Google

digitisation acts have already been put into operatoindlude works by non-USA authors,
including by European authors. We believe that the true geogaaphape should have been
clearly stated and should have been directly disclosedcammunicated to authors and
publishers in Europe.

The extent to which the settlement puts much of the buvfl&entifying works in copyright
ownership on rights holders is against the establishedpBanoregulation and is highly
worrisome.

The system that might result from the proposed $ettte for future uses on the basis of a
remedial compensation does not correspond with the Bgdaém both at European and
national levels. It would force authors and rights hde give our rights after these have
been infringed; we would have to abandon any future rghtsell as our freedom to decide
on the conditions of exploitation of our wortaefore the digitisation is carried out.

The Settlement proposes to overturn a key principlentgfirnational copyright law, by

requiring that authors will have to register their wonkth the new Book Rights Agency in
order to retain and protect their rights in them. Thiscasitrary to the principles of

international agreements on copyright and intellecomaperty, and contrary to all custom
and practice in the publishing industry, whereby each publicatitre subject of individual

contractual arrangements between author and publisher

Il. The scope or extent of the digitisation of full works an or part of a work by Google.

A “Book”

The terms of the Settlement as explained by the “N&®imgramme” include the definition
of a “Book” for a written or a printed work under threenditions published on or before
January 5, 2009: The first condition refers to a work wead distributed or published and
made publicly accessible under the authorisation of thek'ss US copyright owner. The
second condition establishes that it needs to hava tregistered in the US Copyright
Office, UNLESS [sic] the work is not a ‘United Statesrk’ under the U.S. Copyright Act,
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in which case such registration is not required”; andthinel, that it is “subject to a U.S.
copyright interest”. The above second and third conttimake the range of application
open to include any or all European works. These termbaralty be accepted.

We need to reiterate that as non-US authors, wesabgcted by a Settlement in whose
content and conditions we have not participated. Keepingind this situation and the fact
that digitisation has happened before consultation \Wwétatithors, we also need to stress that
the numbers of full works, chapters, and inserts by Eamopmithors which have been
digitised by Google are significant. Think of the many liaries specialised in a given
culture and language, such as German, Lithuanian, Frenche§t to give only a few
examples, with their special collections and variousmerous collections. Moreover,
following the possibility given to authors to use thew.Googlesettlement.com website to
identify and claim their works, many authors throughoutoga have discovered that the
digitisation isnot limited to “works that are present in USA librariesIf we consider
roughly that each of the many thousands of European auéiherin the Google list with five,
ten, twenty, thirty, and more entries of full worksawapters thereof, the digitisation can be
considered massive.

For an accurate set of indicators and actual figures abowt many of our works are
affected, we strongly recommend the Commission tosiiyate further and to launch a
survey in which authors and rights holders in Europe can prawidence, to quantify
appropriately the true extent of digitisation of ourks

Commercially unavailable in the USA but commercially availablan Europe

Equally worrying is the fact that what is understood asvimercially unavailable”, out-of-
print, poses problems of territorial licensing thatnst recognised by the Settlement.
Likewise, works that are considered “not commercialtgilable in the US”, but which are or
may be commercially available in the present or in tteré in Europe have also been
included. It is astonishing to learn that authors areolefy with the opt-out option in case
authors are confident that future editions of our work &l published, or when there are
prospects of film, TV and other adaptations to be edtém® contractual agreements by
them directly.

Work for hire in the USA and literary translators in Europe

Work-for-hire is not included in the Settlement and thise®s a problematic exclusion of
European literary translators and their rights in thénealusive scope previously described.
In the USA, translators do their work mostly as wiirkhire, and hold no copyright. In the
majority of European countries, translators are rnygbtinsidered as authors and their works
are protected by copyright law. For us, there is no legudiguity on this issue.
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lll. Conclusion

In conclusion, the scope of the Google digitisatioeggbeyond the limits announced in the
Settlement, both legally and in the extent to which wbsk&uropean authors are swept into
it.

Having described the ways in which the legal system of3&t#lement should not be

automatically applicable in our European contexts withamursideration of all the existing

national legislations; having shown that the Settlerhastgiven no opportunity to European
authors to respond, agree or disagree before the Settlemas defined; having shown that
the amounts of digitised works by European authors isfgigni, we ask the Commission
the following:

For European authors it is important to have concrete @auantifying and analyzing the
types of works digitised by Google (such as in copyrightl out-of-print), on a country by
country basis. In this way we can have the mapping etnglenumbers.

Authors in Europe, either collectively and/or individyalhave made different choices
regarding the settlement, and have reacted differgatly. Germany, France, Austria,
Switzerland, and United Kingdom); EWC is monitoring tfgecisions at national level. Our
conclusion in the current situation is that it would beyvmneficial for the future of authors
and their works that the European works be excluded frentcaéhditions and terms of the
Settlement, if the latter were to go through. If &l8ment would remain as the only solution,
then European authors and rights holders should havepiertunity to settle their own

agreements with Google, following the relevant natidegiklations.

On the issue of access, the Settlement establishethéhdigitised works would be available
only in the USA; in this respect, a word of warning mustdid en how several dimensions
of diversity may be threatened by the effects of th&#l&nent. Namely, The diversity of
European cultures, and the diversity of literary genaas] the diversity of literary
professions would be affected. Literature plays seveidakrin Europe. In terms of works,
there is a huge variety of genres: academic and saiditgfature, educational textbooks and
works of popular sciences, drama, aesthetic works adficetc.

Authors represent different categories. There ardean& authors who do not earn money
with their texts. Instead of money, they get professdidacognition from their peers. There
are professional full-time authors, who need the iredondo their work. And there are part
time authors who have another orientation for publishivegr texts. We also wish to call

upon the fact that the linguistic variety in Europe is vadstere are about 30 national

languages in Europe. In several countries there are ‘ityhlanguages that have a regional,
linguistic, ethnic or other statuses. All these are usddeiature. If many of these works

have been digitised and will only be available in th8AUunder the conditions of the

Settlement, Europe will not only experience a great weageni the support to its authors

and their works, but will also witness irreversible domists and a maiming of many

dimensions of the European cultural diversities.
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If the proposed Settlement Agreement goes ahead, thdt meill be far reaching. The
Commission is advised to consider thoroughly the immiteggitimisation, privileging and

subsequent emergence of Google as the largest monopalygiai publishing at a global

scale, which would transform the free and competmnagket conditions of the book-chain,
and would leave such an important part of our cultural dgeitin the hands of one
commercial stakeholder.

Sincerely,

Signed Signed

Dr. Pirjo Hiidenmaa Dr. Myriam Diocaretz
President Secretary-General

The present statement also includes selected issustlfi® responses to the July-August
2009 EWC consultation with its members, with speciahiteao the following organisations:

= The German Writers” Union (Germany),

= The Latvian Writers' Union (Latvia),

= The Norwegian Association of Literary Translators/No@yersetterforening,

= |a Société des Gens de Lettres (France),

= The Society of Authors (Uted Kingdom),

= Vereniging van Schrijvers en Vertalers (The Netherlgrai)

= The Writers' Guild of Great Britain (United Kingdom).



