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EXAMINATION OF COPYRIGHT PROTECTION OF TRANSLATORS

SUMMARY

The General Conference of Unesco, during its seventeenth
session, in resolution 5.141, invited the Committees of the
Copyright Conventions to examine, at thelr meetings in 1973,
the adequacy of the copyright protection enjoyed by transla=
tors under the Univercel Copyright Convention, the Be:rne
Convention and in national laws, and to propose any steps
deemed necessary to erisure that such protection is adequate.
In accordance with the resolution, this report, after re-
viewing the baskground of the question, presents a brief
analysls of the legal protection presently granted to trans-
lators by the two multilateral international instruments and
by national laws.
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I.  INTRODUCTION

1. Pursuant to rescluiicn 5.121(d), adepted by the Genersl Confercnce of Unesco

a2t its fcurteentl: session (Paris, 1C65), a Committez of Experts to examine
ne morzl ard material situaticn of franslators and to prepare recormansati~us
for the amelicration of the conditicn of this category of intellczetual workers
met at Unesco Headguariers from 23 to 27 September 13950.

2. The participants were specialists, either in zopyright, or in questions

relating to tie status of translastors, netionals of fifteen Member States
¢l Unesco, invited in th2ir personal capacity by the Director-Ceneral c¢f tesco.
Cbservers from intergovarnmental and ron-governmental organizaticns particularly
intzrested in the questions uader consideration were also presexnt.

. After noting that in order to enceocureze the disseminztion cf works it would

be advissble to adopt certain reasures to irprove the situation of trans-
lators, the Committee of Experts set forth in a serles of recommandations, re-
produced in an pnnex to this document, prinziples which should be epplied in
this eres.

4, By lettzr (71,2012 of 10 April 2929, the Director-Ceneral of Uaesco comrmuni-

cated the report and the recommendations of the Comrittee of Experts to
Member States, inviting them to comment therecn, and in particuiar, to indicate
vhether they felt that the General Coaference of Unesco should edopt an inter-
netional instruzent cn the subject. The Internaticaal Lebour Organisation (ILO)
and the Uaited.International Bureaux for the Protection of Intcllectual Property
(BIRPI) (which has subsequently become the World Intellectual Property Organi-
zation (WIPO)) were also invited to submit their comments.

5. Aftex having been irfcrmed of the results of the Cenridttee of Experts of

1568 and of the survey made by the Directcr-General of Unos:zo among Mamber
States, the General Counference, during its sixteenth session (1970), adopted
resolution 5.131(d) according to which the Director-Gencral was authorized "to
_carry out studies concerning copyright protection fcr new categorles of benefi-
ciaries in th2 light of new cormmnication techniques, particularly as regards
translation...™

6. Pursuant to this resolution and in accordance with the Rules of Procedure

concerning Recommendations to Member States and Intermational Conventions
provided for under Article IV, paragragh 4, of the Constitution, the Director-:
General of Unesco submitted to the General Ccnference at its seventeanin session
(1972), a preliminary study of the technical and legal aspects of the protection
of tranglators for the Gencral Coriference to decide on the advigability of adopt-
ing an instrurent for the international regulation of this subject.

Te At the close of its discussions, the seventeenth session of the General
Conference of Unesoo adopted resolution 5.141 which provides:

"The Genersl Cornference,
' Ha&%gg regard to the Rules of Procedure concerning Recommthdations to

tates and International Conventions covered by the terms of Article
IV, paragraph 4, of the Constitution,
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Heving examined the preliminary study by the Director-General on the tech-
nical and legal aspects of the protcction of translators,

Considering the outstandingly important part played by translation in the
genereal context of development,

Noting that, for the purpose of promoting the dissemination of works, certain
measures should be taken,

Taking note of resolution 4.6.1 adopted on this subject by the Executive
Board at its 89th session,

1. Decides, in accordance with Article 7, paragraph 1, of the Rules of
Procedure concerning Recommendations to Member States and International
Conventions, to defer to its eighteenth sescion consideration of the
advisability of adopting an international instrument on the protection
of translators:

2. Invites the Intergovernmental Copyright Committee and the Executive
Committee of the Berne Union to examine, at their joint sessions in
1973, the adequacy of the copyright protection enjoyed by translators
under the Universal Copyright Convention and the Bernme Convention and
in national laws, and to propose any steps deemed necessary to ensure
that such protection is adequate:

3. Invites the Director-General, in accordance with Article 7, paragraph 2,
of the above-inentioned Rules of Procedure, to submit to it, at iis
eighteenth session, in the light of the outcome of the work of the
Intergovernmental Copyright Committee and the Executive Committee of
the Berne Union, a report on the desirasbility of an international
instrument on this subject, on the possibie scope of such an instrument,
and on the method which should be adopted for the purpose.”

8. In accordance with the above resolution, this report, drafted by the Secre-

tariat, presents a brief analysis of the legal protection presently granted
to translators by these two multilateral international instruments and by national
laws.

9. It should be noted first that following a discussion between the Secretariats

of the Committees, the Internationsl Bureau of WIPO, in the absence of in-
structions of its competent bodies, did not believe it should include the question
of the. protection of translators on the agenda of the Executive Committee of the
Berne Union.

II. IFGAL PROTECTION OF TRANSLATORS UNDER TRE UNIVERSAL COPYRIGHT CONVENTION .
AND THE INTERNATIONAL CONVENTION FOR THE PROTECTION OF LITERARY AND
ARTISTIC WORKS (Berne Convention)

1. Universal Copyright Convention

10. The Universal Copyright Convention cantains, with respect to the protection
of translators, the following provisions:
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(a) Text of 1552:

(1) Asticle I

11. Article I of the Convention does not exprossly menticn tramslations anarg
protectad works. However, given that Article II sets forth the principle
of national treatment and that the enumeration in Article I is not exhaustive,
it mey be inferred thet Contrecting States have every possibility of including
translaetions among the literary, artistic and sclentific works jprotected by
their domestic legisiaticn., Thus, when In a Coatracting State transiaticas ere
zecimilated to crizinzl woerks, they beneflt frem the ccnvencional protecition
granted to the said original works by reason of the principle ¢f national treczt-
ment and the substantive provislions of the Convention are applicable mutatis
rntandis in the same way as if trauslations were original works themselves.

12, There is no express provision in the Universal Convention with respect to

the moral right of the translator, but Contracting States, whose domestic
legislation protects the moral right of thelr natlicnals, are requiresl, aczcording
to the principle of national treatment, to grant foraigners tne protection of
this right.

(11) Article V

13. Article V(2) erpears to make an exception to the exclusive right of trans-
lation which suthors cnjoy under paragraph 1 of this Article. - In effect,
it institutes for the becnefit of tranzlators 2 system of licences when certain
conditions clearly stipulsted in the text are met. Where, afier the expiration
of a2 time-1limit of seven years from the date of a first publication of a writl:
the owner of the right of translatinn has not exercised this right in a Contract-
ing State "ary national c¢f such Coatraciing State may obtain a non-exclusive
iicence from the compctent authorlity thereof to translate the werk and publish
the work eo translated in any of the national languages in which it has not been
published" (Artiecle V, paragraph 2). A licence may also be obtained if the owner
nas exw=rcised his right but all editions are out of print. In grenting trans-
lators this right the Convention stipulates a number of prior obligations to be
fulflilled by translators:

the spplicant for a licence shall establish that he has requested, and
been denied, authorization by the owner of the right to make and pubilsh
the translation, or that he was uncble to find the ovmer of the right;

if the owvner of the right of translaticn carmot be found, the spplicant
for a licence shall send copies of his application to the publisher and
~ to the diplomatic or consular representative of the State of which such
_owner is a national, or to the organization which may have been desigrated
by the government of that State.. (The licence shall not be granted less -
than two months from the dat.e .of the dispatch of the coples);

. the original title and the name of the authar Gf the work shall be printed
y on all copies of the punl:lahad translation;

one provision appears o relate to the ‘bas:l.c rights of translators: it is
stipulated that due provision shall be made by the domestic legislation of
the. Contraoting States to ensure .a correct translation of the work by or on
behalf of the llconsee.
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14, From the stazrndpoint of the author of the original work this traditionzl pro-
vizion estzblishes & kind of "moral right” in his favour; the appiicant for
g licence 1s required tc ensure that the translation he has macde or caused to
be made is "correct". While this seems a2 normal condition, since every trans-
latior ocught to bte correczt, it eppears thet there is a problem as regards the
manner in which this provision shell be applisd. The applicant for z licencr
may be required, in addition to the formelities to be carried out prior to ob-
taining a licence. to comply wlith the legislative provisiens which may have teen
adopted by his country to ensure that the translation he h-g made or caused to
be made is correct. No such condition is laid down in the caze of translations
done with the authorization of the owner of the copyright.

15. Article V, paregraph 2, further provides for domestic legislation to ensure
to the owner of the right of translation a Jjust compensetion; also to esnsure

that a licence shall not be granted when the suthor has withdrawn from circula-

tion all copiles of the work. Licences shzll not be transferzble. The importa-

tion and sale of copies of translations made under licence from snother Contract-

ing Steate are subject to regulation: copies may be imported and sold where the

naticnal language of such cther State is the same language as that into which

the work has been translated, if the domestic law in such other State makes

provision for such licences and does not prohibit such importation or szle.

Vhere these conditions do not exist, the importaticn and sale of such copies in

a Contracting State shall be governed by its domestic law.
(v) 1971 Text
(1) ArtiecleI
15. Article I has been retained exactly as it was drafted in the 1952 text.
(11) Article V

17. Article V, as it appears in the 1952 text, was subject to only minor changes
in form.

(11i) Article V ter

16. Article V ter is one of the provisions introduced in the Convention by the
revision Conference, for the benefit of develcping countries.

1S. The period of seven years at the expiration of which a translation licence

. may be obtained under the provisions of Article V of the 1952 Convention
and of the revised Convention, was redueed, for the benefit of developing coun-
tries as defined in Article V bis, to three years in the case of a language in
general use in one or more developed countries and to one yecar in the case of
trenslation into a local language. However, a daveloping country may, with the
unanimous agreement of developcd countries party to either the 1952 Convention
or the 1971 Convention in which the same langusge is in general use and on cone
dition that the language in question is not English, French or Spanish, sub-
stitute, in the case of translation into that language, for the period of three
years a period which shall not be shorter than one year.

20. Moreover, in accofdance with the rules of Article V, which constitute the
normal contractual rights in the matter of translations and which provide



that the grznting of a comrulsery licence after & period of seven veers, where
the cvmer of ihe tranclation right has not been found, c¢-n cnly be made efter
the expiraticn of z period of two months from the date of dispatch to thz au-
thorities indizated in the text of tne copies of the zpprlication <o translate
ard publish the translation, the conference for revision ag-e~d on an cifitirnazl
period for the zranting of licences unader Article V ter. This further pericd,
vhich is inte-ded to perrit the author or *the ~imer of *he transiation right
to publish n's own transistion of the work, is six or nine months acesrding to
whether the period cf exclusivity is for three years or one yeor, and bozins
fiom the date of the2 reoquest for paraissicn to translate or, if the owner of
ine translaticn right cannot be found, from date of dizpatch of coples <f the
application for the granting of a compulsary licence to translate.

21. Conditions governiryg the granting of licences under Article V ter sre con-
siderably mcre strict tnan thos2 under Acticle V. The licence is not ex-
clusive and is granted only for the purpose of teeching, scholarship er rescarch;
in the in:erpretaticn given by the conference, the word 'schclarchip' "refers
not only to Instructicnal activities at all luvels in *utorial iastitu*ions,
primary ard sccondary scinols, collezes and unlversitics but eiso to a wide
range c¢f orgcnized elucza’-ional astivities irtsnded fop-: perticipation et eny ege
level end dcvoted to the study of eny subject™, The revision conference also
agroed that "the word 'research' cannot be interpreted to permit the transiation,
wnder Article V ter, of copyrighted works by industrial research institutes or
by private corporations doing research fer commerciel purpoces”. In addition,
the export of copies is prohibited. However, prohibition of expcrt <ocs not
apply where a gevernmental or other public entity of a State which has granted
a licence sends copies to another country if the language of the translation is
not English, F-ench or Spanish; if the recipients are nationals of the Contract-
ing State granting the licence or crganizations grouping such individuals; if
the coples are used cniy for the purpose of tcaching, scholarship or reseacch,
and if the sending of copies and their distribution is without the object or
ccmmercial purpose; and if the country to which the copies are sent has agreced
to allow their raceipt or distribution or both, and if the Pirector-General has

been notiiicd of the agreement.

22. The licence provides for Jjust compensation that is consistent with the
standards of royalties normally operating in the case of licences freely

negotiated, and which must be psid end tranamitted by the use of international

machinery to ensure transmittal in intornationally convertiible cu-rency cr

its equivalent.

23. As regards the other formalities to be fulfilled, the provisions cf Arti-
_cle V are spplicsble mtatis mitandis.

24, On the expiration of the ceven-year period required for obtaining a liecance
under the 'normal régime', the beneficlary of a licence granted under the

"rréferential régime' applied to developing countries may request that this

licence be rzrleeed by a licence granted under Article V and governed exclusively

by the provisions of this Article, : :

25. In the case‘of works: composed mainly of illuﬁtrations a licence for trans-
- latior, of the text and reproduction of the illustrations can only be granted
under the conditions of Article V gqueter, spplying to the right of reproduction.
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26. The licence which was originally intended only for publichers of art

bookxs was extendsd by the conference to include breadeczsting organizations
whose headquarters are located in a Coniracting State confcrming to the de-
finition of a develosping country, under the followlng conditions:

The transla*lon muist have been made in accordance with the laws of the
licensing State;

The sole purpose of the translation must be for use in broadcasts for
'teaching' or 'the dissemination of the results of specialized technical
or sclentific research to experts in a particular profession’;

The translation must be used solely for the types of broadcasting Jjust
mentioned intended for recipients on the territory of the licensing State.
The broadcasts may be 'live' or made 'through the medium of sound or visual
recordings'. lawfully carried out for the sole purpcses alrcady stated;

Sound or visual recordings used for the broadcasts can only be exchanged
between broadcasting organizations whose headquarters are all in the Con-
tracting State which has granted the licence. In no circumstances can
these recordings be sent beyond the frontiers of the country, nor can they
be the subject of sales, rentals or licensing arrangements within the

country;
All uses of the translation must be 'without any commercial purpose'.

A licence may also be granted under all of the same conditions 'for the
translation of any text incorporated in an audio-visual fixation which was itself
prepared and published for the sole purpose of being used in connexion with sys-
tematic instructional materials’.

2. Berne Convention

27. According to this instrument "translations...shall be protected as original

works without prejudice to the rights of the author of the original work®.
(Article 2(2) of the Brussels text (1548), and Awticle 2(3) of the Stockholm
(1957) and Paris (1971) texts). Thus, translations enjoy protection in all the
countries of the Unlon (Article 2(4) of the Brussels text (1948) and Article
2(6) of the Stockholm (1967) and Paris (1971) texts).

28, However, a limited exception is made to this principle, the countries of

- the Unlon being free to determine the protection to grant to.translations
of official texts of a legislative, administrative and legal nature (Article
2(2) of the Brussels text (1948) end Article 2(%4) of the Stookholm (1967) and
Paris (1071) texta)

29. 'The duration of protection covers the 1:li‘e of ths mrthor and ritby years

) gfter his death; in the 'case where one or more dountries of the Union grant

a term of protection superior to that provided abovs, the ‘term shall be governed

by the country where protection is claimed, but shall not exceed the term fixed

4n the country of origiti of “the wirk (Article 7(1) and~(2) of the Brussels text

_ 1(51948; and Article 7(1), (s) and (8) of the swom:olm (1967) and Paris (1971)
exts -
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30. Since +ranslat s are coacidered 'authors' under the provisions cf the

*  Cenventica, the mal right provided by this instruswent (Article 6 bis of
the Brussels (1948), Stockholm (i967) and Paris (1971) texts), is also applicable
to them.

31l. If Article 8 of the Brussels Act according to which "Authors of literary and
ertistic works protected bty this Conventicn shall have the exclusive right
of making and of authorizing the translation of their works throughout the term
of protection of their rights in the original works" éid not undergo any change
during the Stockholm and Peris revisions, a persgraph 2(b) (which incorporates in
pact the provisions of Ariicle 25(3) of the Brussels Act) wes added to Article 30
of the Stockholm and Peris Acts. The text of Article 30(2)(b) of the Paris Act,
which, except for slight changes in rorm, is the same as that of the Stockiiolm
Act and incorporates the substance of Article 25(3) of the Brussels Act, provides:

"Any contry cutside the Union may declare, in acceding to this Convention
end subject to Article V(2) of the Appendix, that it intends to substitute
temporarily at least, for Article 8 of this Act concerning the right of
trancletion, the provisimns of Article 5 of the Union Conventien of 1886,
as completed at Paris in 1876, on the clear undess teading that the seld
provisicns are appilcable om.y to translations into a langusge in general
use in the said country...” Article 5 of the Unfon Convention is cdraticd as
follows: "Authors who are subjecis or citizens of any of the ccuntries of the
Union, or their lawful representatives, shall cnjoy in the other couniries the
exclusive right of making or authorizing the translation c¢f thelr wcrks
during the entire term of their right over the original work. Nevertheless,
the exclusive right of translation shall cease to exist if the author shall
not have avalled himself of it, during a term of ten years from the date of
the first publication of the orizinal werk, by publishing or ceusirng to be

~ published in one of the countries of the Union, a translation in the lang-
uage for which protection is to be claimed”.

This provision is intended to facilitate the adherence of certain States
whose netioral literature is still rather vndeveloped and far which translations
constitute an indispenssble source of culture. o

32. Moreover, the Appendix to the Paris Act (1971) oontains previsions on the
right of translation, for the benefit of developing countries which,
mtatis mutencis, are similar to those of Article V ter of the Universal Copy-

right conven'lbion as revised at Paris in’ 1971 .

33. Howevm-, developing eotmtries of the Berne Union may, instead of providing

. for translation licences make a notification with respect to the ten-ycar
reservation mentioned in paragragh 31 above., . The notification of the reservation
is simplified for developing countries; . .Those which already belong to the Borne
Union- iy déposit their notification éven if they. have not done so in the past.
Devalops.ng sountries adheiihy subseguently to the Convention may do the same with-
out the prinsiple’ of: material i'ecim-ocity being: appliad to them, ag in the case
of newly adherent developsd solmtiies. .  ::. - .

}4 m,mdavéloﬂng’ countries may chooss. batween: the. aystem of. compulsory . .
‘Ylobrices dnd: that.of thir veddhvatich of temr yesrs, but once and for all,

However, the: notifioation of tho teservation of ten: yemrs may only be made at

the tim or 1'&8* z‘aﬁtﬁuﬁm ‘o ‘acceasion to the: Plrtla Ao'b. This reservation,

W m s e o L
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even i1f it is later withdrawn, excludes the possibility of providinz for com-
pulsory licences for translation. On the ccatrary, it is irmpossible to replace
the system of compilsory licences by the reservation of ten years.

35. Moreover, when a country loses the status of developing country, the re-

servation ceases to be in force from the time when it may no longer avail
itself of the other privileges. On the other hand, countries becoming developed
States henceforth have the possibility, whatever prior decision they may have
made, of taking advantage cof the reservation of ten yezrs, as the new Memkter
States; the notification enters into force when the country in question ccases to
have the opportunity to avail itself of the advantagzes provided for developing
countries, However, it feollows that the other countries of the Union may hence-
forth invoke the principle of material reciprocity.

ITI. NATIONAL LEGAL PROTECTION OF TRANSLATCRS

h General principles es regerds protection of trenslators' rishts

36. The principles governing the protection of translators' rights are laid

down in provisions of different types in the various national legislations.
Some dircctly recognize translators' copyright, while others assimilate the trans-
lator to the author or the translation t» the original work. In some cases, a
combination of these methods is to be found in the same stztute. In a few rare
cases there is simply recognition of the 'rights' of the translator.

(a) Recognition of translator's copyright

37. Recognition of this right is embodied in a number of enactments. It may be

clearly affirmed by provisions which expressly entitle the translator or the
translation to copyright; or it may be indicated less specifically in terms re-
cognizing that the trenslator has "le droit de propri%te intellectuelle" (copy-
right) or enjoys the protection provided by the law.

(1) Explicit recognition of translator's copyright

38. Provisions exist whereby the translator "shall have all the rights of an
eauthor in respect of his translation" or "shall enjoy copyright in his
translation". This is the case, for example, in the following countries: Bul-

aria (Copyright Statute 1951, article 17); moenggm(!civu Code, 1904, article
752); USSR (Bases of Legislation in Respect of Civil Law of the USSR and of the

Federated Republics, amended on 21 February 1973, chapter IV, article 102).

39. The legislation of some of the Nordie countries contains almost identical

wording: "...a person translating...a work...shall have ecopyright in the
work in the new form" (Denmark: Copyright Statute, 1961, article 4; Iceland:
Copyright Statute, 1972, article 5); " & parson wio translates...a work...
have copyright in the new work in this form" (Finland: Copyright Act, 19561,
article 4; Sweden: Copyright Statute, 1960, article §).

40, The sams principle is.somewhat differently expressed ir Ceechoslovakia

- (Copyright Statute, 1956, article 3(2): “Iranslations of works into other
languages shall also ba the subject of copyright"); Fdhland (Copyright Statute,
1952, article 3.1: "Copyright shall .also subsist in works based on the work of
another person. This provision shall apply in perticular to translations...");
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in Remenla (Cooy—izht Statute, 1955, article 10: "The following shall -iso give

rise to copryrizit: {2) tranziztions...of a litersry character...(b) traislaiions
...ctf tecinical end szientific works..."); in Urugray (Ceprright Statute, 1937,

articie 34: "...transiators shall have copyrignt in their translations...™).

(ii) Provisions implying mesommitica of trenslotor's edpyriztt

———

41. Existing Zegiclztion can te dividad into two cztcgories. The firet iceludes
rrovisions wheraby the transiator owns, erjovs, or has "1z droit de pro-
rrigté intellnctuellz" (cspyright) for example: A-gentina (Cepyright Statute,
135, article 4); Bolivia (Copyrigut Statute, 1909, article 2); Scuin {Jooyright
Statute, 1879, article 2): Urvguey (Copyright Statute, 1937, aricie 7 (ch)).

42, The second category states that the translator "enjoys tha protection rre-

vided by the law". This is the system observed in the Arad Republic of
Egyot {Copyright Statute, 1963, article 3); France (Copyright Statute, 1357,
article 4); Mexico (Copyright Statute, 1963, article 32); Monaczo (Copyright Sta-
tute, 1948, erticle 5). -

2.  Assimilation of the translator to an suthor or of the translaticn to an
originali work

(2) Assimilaticn of the *ranslator to an suther

43, This methed is adenied i the following countriesr-Chile (Copyrigiit Statute,

. 1970, article 9: "tke person who...makes a...tiranslation ... of the original
protected work cnjoys copyright in the derived work ..."); Costa Rica (Decree
Law of 1896, article 13: "The translator of a work shall enjsy the same proiect-
ion as that granted to suthors by this Law ..."); Jordan (Copyright Statute,
1512, article 14 ",..euch iranslator shall enjoy copyright in respect of his own
translation ..."); Korea (Copyright Statute, 1957, Article 5 (1): "A person who
translates ... a werk ... shall be deemed an author ..."); Peru (Copyright
Statute, 1061, article 14: "Parsons who ... translate a work ... shall be dcemed
to ba the owners of the copyrighat in the new derived work").

(b) Assimilaticn of the translation to sn original work

44, Typical exarmples of this mey be found in the laws of Morocco (Dahir (Act)

1970, Article 9 "the following shell ke assimilatad to original works ...(1)
translations of intellectual works ...) and Portugal (Copyright Statute, 27 April
1966, article 3:° "... translations ... shall be assimilated to original werks ..."
Assimilation may however take different fornms.

45. (1) Provisions in which the wording "work", "literary and seientific vork",
or "intellectual work" includes translations: Kenya (Copyright Act
1966, section 2); Liberia (Copyright Statute, 1911, seetion 2);
Malewi (Copyright Statuts, 1965, section 2 (1)); Neprl (Copyright
Tirtite, 1966, section 2 (a)(1)); Netherlands (Copyright Statute, 1912,
artlcle 10_(10)):i“Tanzanig,(CopyrightAStatute‘lQGG; gection 2 (1));
' Venezusla (Copyright Statute 1962, article 3); Zambia (Copyright

W ugiaaiie. S .

Statute 1965, section 2 (1));

In Quatemala, article 7 of the Comyright Statute, 1954, lays down that
"Translations ... shall also be considored to be works ...Y.
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In Turkey, article 6 of the Copyright Statute, 1351, includes adapta-
tions among intellectual works and states "... shall be deemed to be
adaptations ... (1) translations ...".

ks, (ii) A number of countries provide for the protection of original works and
state that translations are "also" protccted:

Ecuador (Copyright Statute 1957, article 2: "The provicsions of this

Law shall epply equally to translations ..."); El Salvador (Copyright
Statute 1963, article 18: "Among the creations to which the preceding
article refers are included ... translations ..."); Italy (Copyright
Statute 1941, article 4: ... Translations ... shall also be protected");
Lebanon (Decree of 17 January 1924, article 135: "Translations ... shall
be equally protected ..."); the same provision is to be found in the

Syrian Arab Republic (Decree of 17 January 1924, article 139).

47. (iii) In many countries the law protects translations "in the same manner as
original works" or uses similar expressions.

48, Trar lations are protected "in the same manner as new works or original
works" in the following coun¥ries: Algeria (Copyright Ordinance, 1973,
article 3); Ethiopis (Civil Code 1960, article 1649); Hungary (Copy-
right Statute 1921, article 7); Liechtenstein (Copyright Statute 1926,
article 4 {1)); Paraguay (Copyrizht Stacute 1951, Article 7); Switzer-
land (Copyright Statute 1922, article 4 (1)); Thailand (Copyright
Statute 1931, section 6).

49, Translations are protected "in the same manner as independent works"
in the Federal Rgmglic of Gormany (Copyright Statute 1965, article 3);
they are protected "as original works" in Yugoslavia (Copyright Statute,
1968, article 5).

50. (iv) Enactments whose provisions in relation to werks extend also to trans-
lations. Assimilation may be direct or indirect. Direct assimilation
is found in: Indta (Copyright Statute 1957, section 1% (1): "For the
purposes of this Act, 'copyright' means the exclusive right ... (a) in
the case of a literary, dramatic, or musical work to do ... any of the
following acts, namely: ... (viii) to do in relation to a translation
... Of the work any of the acts specified in relation to the work ...);
an identical provision is to be found in Pakistan (Copyright Ordinance
1952, section 3 (1)(a) (viii)). Indirect assimilation is brought about
by legislati.ns which provide that references to the doing of any act
in relation to a work include references to the doing of an aet in re-
lation to ar adaptation of the work; and which also include translaticns
among adaptations of a work, This system is adopted in the following
countriles:

Augtralia (Copyright Statute 1968, article 10(c)(i) and article 31(1)
Taj(vii); Ireland (Copyright Statute 1963, section 8 (5)(b) and section
8 (7)(a)(111)); New.Zealand (Copyright Statute 1962, section 2 (1)(c)(1)
and section 2 '(2”; ~Sierra’ Luone ‘_(Cowr:lght ‘Statute 1965, section 4
" (5)(g) and section 4 (6)(a 111)). ' Raviblic of South Africa (Copyright
Statute 1965, section 1 (;;Sa)(iu)); '%Htw Kingdom {Copyright Sta-
tute 1956, section 2 (5)(g) end 2 (6)(a$1£€1557“gg o
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3. Combined recognition of copyright and assimilation of the translator
to an author or of the transiasticn to an original wurk

51. 'Ihls method is observed in the following two countries: lorway (Copyright
Statute 1961, article 1: "By a literary, scientific or ertistic w-rk is
meant in this Act ... (11) translations ..."; article 4 "A person who t-enslates
... & literary. scientific or artistic work ... shall obtain the property rights

to the work in that form ..."); Tunisia {Copyright Statute 1966, article 1:
"Copyright shall subsist in: (a) all o Griginal ee. works ... such as: ... (12)
translations ... of the ebove-mentioned works™. Article 5: "The authors of
translations ... snall enjoy the protection provided by this law ...").

4, Specific recognition of certain translator's rights

52. Come legislations give express recognition only to certain translator's
rights: Afghanistsn (Copyright Provisions in the Press Act 1950, Clause 39:
"If & person publishes in his own name a previsusly unpublished work, whether a
translation or an original of any article, booklet or voiume, and if ancther
person claiming to be the actual ard original compiler, author or translstor,
or als successor in title, files suit and proves his claia in a court of lew,
the person found guilily of the infringement of copyright shall be liable t5 pey
compensation to the copyright owner and shall also he subject to a fine of frem
50 to 500 Afghanis, and the facts of the case shall be published in newspapers
or periodinais. If the person whose copyright has been infringed does not file
a clalm witiin six mcnths from the publicetion of his work, the Press Department
shall, in addition to publishing the facts of the case in newspapers, punish the
infringer by a fine of not more than 1,000 Afghanis"). Greece (Copyrignt Statute
1920, article l: "... authors ... of translations shall have ... the exclusive
right of pdblicetion, multiplicetion by reproduction ..."). . . o

Iv. OONDETIONB GOVERNING PROTECTION
53. There ere essentially three conditions governing protection-
(i) : the consent of the author of the original work, which may or may not be
' required to carry out trenslation, publicetion or commercial exploit-
etion'
: (11) tha original nature of translation- “and

(iii) the fbrmalities expressly laid down in certain legislative texts in
respect of trahslation.

,1.4 COnsent or tbe author of. the original work

54, - Mbet laus hlve proviaiOns relazing to the enthorization which the transiator

- of & work is required to: obtain from its author. Some of these provisions
'~recognise, or imply by thelr wording, the principle.of consent by the author.
Oﬁher,pwomdaious.ﬁhihh‘tﬂ&*less vweciae o8 nevtrthaleas also be interpreted to
mean ‘that ‘sorisent iz necéssury. ' Some: texts may. be inteppreted a8 meening either
that consent is necessery o that it-is not necessary.. -In many cases the’ prin-
ciple ‘of consent i3 hodifisd by the existence of various restrictions. . -
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A. Provisions which recognize the principle of consent

55. These may concern the authorization to carry out the translation, to publish
it or to exploit it commercially, elther by way of separate provisions or as

one joint overall provisien.

(a) Authorization to translate a work

56. This requirement can be expressed in different ways: in definite and ex-
plicit terms, or as a corollary either of a provisicn recognizing the euthor's

exclusive translation rights; or of a restriction whereby, for example, trans-

letors' rights are recognized only where this is without prejudice to the rights

of the author of the original work.

(i) Cases where authorization is expressly granted

57. Argentina (Copyright Statute 1933, article 2: "Copyright in a scientific,
literary or artistic work shall entitle the author to ... translate ... it
... or suthorize its translation ..."); Belgium (Copyright Statute 1886, article
12: "Copyright in e literary work shall include the exclusive right to make or
to authorize the making of a translation thereof"); Ccsta Rica (Decres-Law of
27 June 1896 article 7: “Copyright in scientific and literary works belongs to
thelr asuthors, and such works shsgll not, under any circumstances, be ... trans-
lated without their consent"); Czechoslovekia (Copyright Statute 1965, section
3 (3): "A work may be ... translated ... not only with the consent of its author");
Ecuador (Copyright Statute 1957-1958, article 5; "The author of a work shall be
entitled to ... (f) authorize translations"); Arab Republic of Egypt (Copyright
Statute 1954, article 7: "The author alone =liall ... have the rignt to translate
the work ... No other person shall be entitled to exercise these rights ... with-
out the written authorization of the author ..."); El Salvador (Copyright Statute
1963, article 68(1)(c): "the translation ... of a work ... without the authority
of the author or his successors in title ZEbnstitutes an infringement of copy=-"
right/"); France (Copyright Statute 1957, article 40: "Any ... performence or
reproduction made without the consent of the authcr ... shall be unlawful. This
shall also apply to translations ..."); Greece (Copyright Statute 1920, article
6: "Authors or assignees of their rights shall have the exclusive right to
authorize the translation of their works ..."); Guatemala (Copyright Statute
1954, article 10: "Copyright means the exclusive right of the creator of a
literary ... work to use the work and to authorize the use thereof ... The general
exclusive right to use the work ... includes the ... right ... (i) to translate
it ..."); Haiti (Copyright Statute 1885, article 5: "Authors shall have the
exclusive right ... to translate or cause to be translated ..."); Hashemite
Kingdom of Jordan (Copyright Statute 1912, article 6: "... books or works shall
not be published or translated by third parties without the authorigation of the
author or of his successors in title"); Lebanon (Decree of 17 January 1924,
_article 145: "... Only the author or his successors in title may authorize the
reproduction ... of & work, its translation .:."): - Monmeo (Copyright Statute
1548, article 4: “The suthor shall, in-addition,:enjoy 'r.lxe exclusive right to
translate or to suthorigze the ﬁ-anslaticn of hig work ..."); . Panama (Administra-
tive Code 1016, article: 1925 “A work slmll not be: translated: ... without the
permission of its authori™); “Povu:(Copyright Statute 1961, article 36: "only
the anthor of his sticoessors. m n title' .. may utilize a proteoted work,. making
use of any ‘of the followiry mearis: ... (v) transforsing it by way of translation
..."); DPortugal (Copyright Statute 27 April 1066, article 163: "The translation
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... of an intellectual work may he carried out enly by the suthor of the work

or by a person so sutrorized by him"); Spzin (Copyright Statute i87), erticle 2:
"Copyrigat shall belong. eee (2) to translators ... if perzission of the authcr
has been obtain=4"); Syrian Areb Reprblie (Decree of 17 Januery 192%, srticle
145: "...the suthor ... mey authorize tie rep-cducticn ... ¢ a work, its itrans-
lation"); Tunisia (Copyright Statute 1966, article 2: "Copyright shall include
the exclusive right ... to authnorize the dring of eny cf the following acts,
namely: ... (4) to meke eny translation ... of the work"); Urmiguay (Copyright
Statute 1937, article 2: "Coryright ... shall include the right ... to translate
... or to authorize cther perscns so to do"); USSR (Beses of Lagislation in
Respect of Civil Law of the USSR and Federated Rzpublics amended on 21 Februsry
1973, Chapter 4, article 102: "Trenslation of a work ... shall be lawful only
with the agreement of the author or of his successors-in-title".

(11) Recognition of exclusive translaticn rights of the auther

58, Colomb*a (Copyright Statute 1946, article 6: "Copyright swners shall have
the exclusive right ... (b) to exploit copyright with or without gainful
intent by means of ... translation ..."); Denmark (Copyright Statute 1961,
article 2: "... copyright shall carry with it the exclusive right of cispcsal of
a work ... whether ir the original or in en amended {~rm, in traaslation ..."):
Dominican Eepublic (Copyright Statute 1947, article 18: "The author of a work
shall only nave the excluslive right of translation into any other larnguage when
he so statec expressly in all published copies ..."); Finland (Copyright Act
1961, article 2: "copyright shsoll include the exclusive right to control a work
... in ... a changed form in translation"); lionduras (Copyright Provisicns in
Patents Statute, 1919, article 2: "... Any person who has duly registered a pa-
tent for any literary work o shall have the exclusive right ... to translate
it into other langucges ..."); Ita‘!.x (Copyright Statu:e 1941, article 18: "“The
exclusive right of transilation has for its cbject the translatlion of the werk into
enother language or diaiect"); Japan (Copyright Law 1970, article 27: "the
author shall have the exclusive right to translate ... or otherwise adapt his
work."); Iiechtenstein (Copyright Statute 1928, article 13: "The exclusive right
of repreducing the work ... shall include, in particular, the right- (1) to trans-
late the work ..."); Norway (Copyright Statute 1961, article 2: "property rights
ghall include the exclusive right of disposal over a work of the type menticned
... by producing copies thereof ... in translation ...“), Singapore (Cc:pyright
Act, 1911, section 1(2): "For the purposes cf thls Act 'copyrig t" means the
aole right ... (a) to produce, reproduce, perform or publish eny translation of
the work"); the same provision applies in Burma, Cyprus, Israel and Sri Lanka. (1)
Sweden (Copyright Statute 1960, articleé 2: “copyright shall include the exclusive
right right to control a work by producing. copies thereof and by making 1t available
to the public ... in translation"); Switserland (Copyright Statute 1922, -article
13: "The exclusive right of reproducing the work ... shall include, in particular,

the right: (1) to translate the work"). United States of America (Code of the
‘Laws.of the ‘United. States ot America, ,'Siﬁe i7, Wigms, gection 1: "Any per-
-gon entitled thereto ... shall have the exclusive right ... (b) to translate the

) _.oopyrightad work ...-1f it be a literary work ...-).A.

(1) In a lettss dated 28 Aprl)l 1066, ‘the Singupore-Minister of Finance informed
the Director-(eneral of Unesco that the United Kingdom Copyright Act of 1911,
o as h&difiéd in-part by-the Sirghpore Copjright Ordinence, applied to Singa-
“Legislation in‘a nuzber 6f> other countries also repeats the provisions
o o? ‘!'.he ‘Ut ted’ Ringdoim’ Copyright Ast of 1011 governing: the protection of
translators. These countries are: Burma, the Copyright Act, as amended by
the Union of Burma Order, 1948, Cyprus, Israel and Sri Lenka,



IGC/XII/10 - page 14

(1ii) Authorizetion resulting from & restrictive rrevisicen

55. Many laws contain 8 provision whereby the translator or the translation

are protected "without prejudice to the copyright in the original work".
This is the case in the following countries: Arab Republic of Egypt: Copyright
Statute 1954, article 3); France (Copyright Statute 1857, article 4); Federal
Republic of Germany (Copyright Statute 1965, article 3); Monaco: (Copyright
Statute 1948, article 5); Mcrocco: (Dehir (Act) 1970, article 9); Netherlands
(Copyright Statute 1912, article 10 (10)); Paraguay (Coryright Statute 1951,
article 7); Portugal (Copyright Statute 27 Ap-il 1966, ariicle 3); Syrian Aredb
Republic (Decree of 17 January 1G24, article 139). In some other countries the
wording is different but the results are the same: Korea (Copyright Statute 1957,
article 5 (1): the translator is deemed to be an author "provided ... that the
rights of the original author shall not be prejudiced thereby"); Romania (Decree
of 18 June 1956, article 10: translations give rise to eopyright but "in no ...
case shall the author's copyright in the original work be prejudiced"); Turkey
(Copyright Statute 1951, article 6: "the principal examples of such works are:
(1) translations"; article 8: "the author of an adaptaticn is the adapter, pro-
vided that the rights of the author of the original work are duly safeguarded").

Works produced in collaboration

60. The question may arise whether, in the case of a work of joint authorship,
the translator is required to obtain the szuthorization of each of the
collaborators.

61l. Only three countries have provisions for this perticular case: ILcbansn (De-

cree of 17 January 1924, article 150: "When the work is the product of col-
laboration, and in the ahsence of agreement to the contrary, the collaborators or
their successors in title shall not, without the consent of the other collabora-
tors of their successors in title cause the common work to be ... translated ...").
The same provision is found in the Syrian Arasb Republic (Decree of 17 Jamuary 1924,
article 150, with the addition: "In case of dispute, the Courts shall decide as
to the menner in which the work may be exploited”); in Uruguey a different so-
lution has been found (Copyright Statute 1937, article 2G: "Any collaborator may,
in exercise of the right conferred by Article 26 ... translate ... the work, sub-
Ject only to payment to the other collaborators of their proportionate share of
the royalties").

(b) Autherization to publish or exploit a translation

62. Mexico (Decree of U4 November 1963, article 5: "Translations ... may not be
published, diffused, presented or publicly exhibited without the consent

of the author", article 9: "translations ... of intellectual ... works ... shall

be protected ... but may only be published when authorized by the owner of the

copyright in the work"); Syrian Avab Republic (Decree of 17 Jahuary 1924, article

147 "The following acts shall be unlawful if committed without the express author-

ization of the suthor ... public performance of a translated dramatic work ...").

(e) -Aunthorizstion to make, publish and exploit a translation

63. negislitidhs which.reeognize;in one-and»tﬁé samé}prbvision the author's
: - right to suthorige the making, publication and exploitation of -a translation
a;e‘worded in two ways: in the one case there is a direct affirmation and in
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the cther case there is an indirect provision afifirmiag the author's »ight
authorize the cerrying out, publication and exploitation of any adaptation of

his work end including translation among acaptations of the original work.

(1) legislations contalning a direct ﬁrovision

64. Bulgaria (Copyright Stetute 1951, article 4: "the author shall have the
Tight ... to authorize its translation and publication ... /of his work/
in foreign languages"); Canada (Revised Statutes 1952, section 3 (1): "'copy-
richt’ means the sole rignt ... to produce, reproduce ... perform ... end includes
the sole right (2) ... to publish any translation of the work ... and to authorizs
eny such acts as aforesaid"). An identical provision is in furce in Thailand
(Cozyright Statute 1931, section 4); India (Copyright Statute 1957, section 1l4:
"For the purposes of this Act 'copyright' means the exclusive right ... (a) in
+the case of a literary, dramatic or musical work, to do and authorize the doing
of any of the following acts, namely: (i) to reproduce the work in any materlal
form; (11) to publish the work; (iii) to perform the work in public: (iv) to
produce, reproduce, perform or publish any translation cof the work; (v) to make
any cinemztograph film or a record in respect of the work; (vi) to ccmmunicate
the work by radio-diffusion or to comrmnicate to the public by a louds;.eaker or
any other similar instrument the radio-diffusion of the work; (viii) to do in
relction to a translation ... of the work any of the acts specified in relation
to the work in clauses (1) to (vi)"); similar provisions are to be found in

Pakistan (Copyright Ordinance 1962, section 3(1)(a)).
(11) Legislations containing indirect provision

65. Ireland (Copyright Statute 1963, section 8 (6): "The acts restricted by

. the copyright in a literary, dramatic or musical work are: (a) reproducing
the work in any material form; (b) publishing the work; (e) performing the wurk
in public; (d) broadcasting the work; (e) causing the work to be transmitted to.
subscribers to a diffusion service; (f) making any adaptation-of the work;
(g) doing in relstion to an adaptation cf the work eny of the acts mentioned in
paragrapas (a) to (e) of this sub-section. Section 8 (7): In this Act 'adapta-
tion': (a) in relation to a literary or dramatic work means sny of the following:
... (111) a translation of the work"); Similar provisions exist in the following
countries: Australia (Copyright Statute 1968, article 10(c)(i) and article 31
(1)(a)(vii); New.Zezland (Copyright Statute 1962, section 2 (1)(o)(i) and section
6 (3)); Sierra Leone (Copyright Statute 1965, section 4 (5) and section 4 (6)(2)
(111)); Republic of South Africa (Copyright Statute 1965, section 1 (1)(i)(a)(iii)
and section 3 (¥)); United K aog (Copyright Statute 1956, section 2 (5) and
section 2 (6)(a)(iit)). S :

B. Provisions 'img‘. lying the mthorA'a' right to grant authorizétion

66. Certain laws which do not explicitly affirm the principle of the right of
the author to authorize the translation of his works nevertheless contain
provisions which imply the existence of this right. In Brazil, article 3 of
Decree No. 4,790 of 2 January 1924 makes provision for the Yduly authorized trans-
lator" to request the' prohibition of a spectacle; simllarly under article 303
of Decree No, 4,857 of 9 November 1939, relating to the organization of Public
Registers: ~"necessary prost must be supplied in case of euthorigation to trans-
late ... & werk not in the public doméin™); In Nepal, (Copyright Statute 1956
section 12 (1) an application may be filed for a licence for translation vhere
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"the ovner of the copyright ... has not granted licence to the translator making
request”).

C. Provisions which may be interpreted as implying a right to grant
authorization

67. While no definite statement can be made in that respect, other provisions
admit of an interpretation in favour of the author's right to grant authori-
zation: Uganda (Copyright Statute 1964, section 5: "... copyright shall be the
exclusive right to control the doing ... of any of the following acts, namely:
(a) the distribution of copies; (b) the public performsnce ... of the whole or
a substantial part of the work either in its original form or in any form re-
cognizably derived from the originsl"); Poland (Copyright Statute 1952, article
3 (2) "Copyright (secondary copyright) in adaptations of the work of another
person shall be subject to the authorization of the author of the original work
..."); a similar provision exists in Kenya (Copyright Statute 1966, section 7 (1));
in Malawi (Copyright Statute 1965, section 7 (1)); and in Zambia (Copyright
Statute 1965, section 7).

D. Provisions open to an interpretation which may be either for or against
the principle of authorization

68. Provisions are also found which cannot be interpreted a priori as being
elther favourable or unfavourable towards the principle of authorization.

This is particularly the case where the author and the translator and the original
work and the translation are assimilated; or where there is no clear subordina-
tion of one to the other. Examples are to be found in the following countries:
Bolivia (Copyright Statute 1909, article 1: "Copyright shall include scientific,
artistic and literary works"; article 2: “Copyright shall be exercisable by:

(l) authors, (2) translators") Liberia (Copyright Statute 1911, section 1:

¥, .. authors of literary, scientific and artistic works shall have the exclusive
right within the Republlic of Liberia to reproduce them, and to sell cr authorize
such reproduction”; section 2: "The term 'literary, scientific and artistic
works' comprises ... translations ..."); Venezuela (Copyright Statute 1962,
article 3: "Iranslations ... shall be deemed to be intellectual works distinct
from the original work").

E. Restrictions on the principle of the author's right to grant
authorigation

69. Some laws modify this principle in such a way as to limit the absolute
nature of authors' rights vis-a-vis translators.

In the first place there are provisions which exempt from authorization by
the author trenslations carried out for educational or scientific purposes or

for purposes of study, literary criticism and research; also translations of
certain press articles.

- Secondly, in order to preserve this right, the suthor or his successors in
title may be required to exercise it within a fixed time-limit. '

Some legislations have created a comprehensive ‘system of translation li-
cences based on the Uhiversal COpyright Convention, , 5
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In very rare cases there are provisions which explicitliy exexpt the trans-
later from obtalnlng the authorization of The author for any kind of translation
whatscever,

(2) BRestrictions in the case of tremsletisns made for cducationsl or
scientific purposas or for purprses_of lllerary orivicism cr research;
also in the cese of translations of nress artiecles

70. Certzin laws which essimilate translation to an adaptation of a work lay
down that there shell be no infringement of copyright in a work if it is
adapted or reproduced for educationsl or examination purpos°s. Sach provisicns
exist in Ireland (Cepyright Statute 1963, section 53.1 (2)(b)); in New Zealand
(Copyright Statute 1962, section 21 (4)); in Sierre Leone (Copyright Statute

1965, section 34.(1)(2)(b)); eand in the Uniied Kingcom (Copyright Statute 1956,
section 41).

71. It is legal to piblish translations for teaching or secientific purposes or

for purposes of literary critlcism or research, of brief extracts (X1_3Sal-
vador, Copyright Statute 1963, article 43); Cuatemsla, Copyright Statute e 1958,
eriicle 17; Mexico, Decrce of 4 Noverber 1963, erticle 18 (d); of ° or1y such
parts of the Text ... as ave indispensable for the aforesaid purposes" and up
to a maximum of 1,000 words (Parggg_z, Copyrignt Statute 1951, article 10);

"of extracts of reascnable length' Thailand Copyright Statute 1931, section
20 (i1ii)); of quotations and borrowings Meomsatible with fair practice" and
Y¢transletions ... dcstined exclusively for personal and private use - (Twnisia,
Copyright. Statute 1966, articles 8 and 9).

72. Translations may be remroduced, without the consent of the author, of
‘articles apprearins in newspapers and pericdicals. A provision of this kind
exists: in Greece (Copyright Statute 1920 article 13, uniess a prohibition
thereof by the author or the publisher appears on the work; the translation may
be reprocuced only in snother newspasper); in lebanon (Decree of 1924, article
141, provided there 1s no specific prahibition end with the exception of tales,
stories or ncvels in serial form the reproduction of which in translation is
forbidden even in the sbsence of such specific prohibition). An identical pro-
vision exists in the Syrian Avab Rspublic (Decree of 17 Janusry 1924, article
141); -and in Tunis1a Copyright Statute 1966, article 9, quotations and borrow-
ings from articles in periodicel publications may be translated Jn the form of

press summeries).

75. Neerly all these provisions contain regulations guaranteeing certain moral
rights of the original author. The translations in question must be pub-
14shed with sn indication of the source from which they have been taken (Thalland);
the sotrce and author's naze (Greece, Lsbansn, Syrien Arvab Republiec, Tunisi 1a);
with an indication of the source and without altering the original wWork. (.Fiae-

temala, Mexico, Paraguay, Salvador.)

(b) Perdod of vnl:ldi'gy of the r_i_ggt to" 'autlmr:t#-e.

T4,  In som9 oountries the aumor's right to authorize or forbid the translation
~ of his works 1ls restricted in time by fixing:.a time-limit on the expirztion

of which & twénsletion willino longer require the author's prior consent. It is

provided that the author will lose this right only 1f he does not exercise it
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before the expiration of the time-limit. This restriction may be limited to
certain works.

7.

The time-limit varies according to the legislaticn, and may be calculated
from the date of publication of the original work (post publicationem operis,

hereafter p.p.o.) or from the date of the decease of the author (post mortem
suctoris, hereafter p.m.a.).

6.

'(8.

The author may forbid the translation of his work during a period of three
or five years p.p.o. in the following countries:

Arsb Republic of Egypt (Copyright Statute 1954, article 8: "If the author
of the work or the person who has translated it into a foreign lenguage

does not, by himself or through the intermediary of e third person, exercise
the right to translate it into Arable, the protection of this right shall
terminate five years after the date of the first publication of the original
work or its translation into a foreign languege"); Irag (Copyright Statute
1ST1, erticle 9: "The protection of the right of the aithor or translator
shall be terminated on translation of his work into Arabic if he did not use
such right by himself or by others within three years from the date of first
publicetion of the work ..."); Korea (Copyright Statute 1957, erticle 34 (1):
"If the owner of a copyright does not publish a translation within five
years from the date of publication of the original work, his right of trans-
lation shall cease to exist').

Ten years p.m.a. In the foll countries:

ina (Copyright Statute 1933, article 6; article 28 of Decree No.
1.233 of 3 May 1934 adds: "In the case of translations of works by

suthors whose heirs or successors in title have allowed a time-limit of
ten years to elapse without having such works translated, registration
ghall be ellowed in the name of the translators"); Colombia (Copyright
Statute 1946, article 10: ... the successors in title shall not be en-
titled to oppose the transletion by a third perty of the works of their
predecessor (decujus) after the lapse of ten years from his death. If

‘there is no agreement between the third party publisher and the successors

in title with regard to the conditions of printing or translation, or of
pecuniary remmeration, these questions shall be determined by the Courts,

after hearing the advice of experts").

Ten zgars p.p.o. in the followigg courtries-

Burma (India Copyright Act, 19118- as amended by the Un:lon of Burma Order

1988, section 4(1): "In the case of works first published in the Union of
Burma, copyright shall be subject to this limitation that the sole »ight
to ‘produce, reproduce, perform or publish a translation of the:work shall
subsist only for a period of ten years!from the'date of the first pubucav-
tion of the work. Provided that if within the said period the suthor, or

any person to whom hé has grantsd permission-so to:do, publishes a trans-
lation of any such work in any language, copyright in such work as réegards

the sole’ right to produocs, veprdduse,:perfors or:publish a:translation in
that langtingé shall nét:bs subjeet to'the-limitation preseribed in this

w-aeot:lou"); Nio ggg tc:l.v:ll COde bf 19010, article 753- the restriction
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concerns only "authers who do not resi_de in the national territory and who
publish a work outside the Republie ..."); Thailand (uopyr'lght Statute 1931,
section 29 (b): "In the case of any literary or dramatic work”, the author's
right to suthorize "... shall be conditicned upon the publication before the
expiration of the zbove-mentioned period [_ten years7. «» Of an auihorizcd
translation of the work in the lanzuage for which pro‘.:ection is claimed”).
This provision eocvers works published in 2 fareign counitry which is 8 mamber
of the Berre Uaion and all literary or artistic works the suthors of which
were at the time of creation of such works subjects or citizens of a foreign
country that is a mexber of the Unlon, or domiziled in such a country);
Turkey (Copyright Statute 1951, articie 26 concerns only liiterary cr scilen-
tific werlzs published for the first time In a language otlier than Tiwkish:
"at the termination of this ten-year period, the translation of the work
into Turkish shall be freely permissible" if during this ten-year pcricd
no transiztion into Turkish has teen publish2d by the suthor or with his
authorization); Yugoslavia (Copyright Statute 1968, article 44: "where
the author of a work published in a foreign languege and protected under
the provisions of the Berme Convention for the Protection c¢f Litorary a.nd
Artistic Works does not translate this work into cne of the languagds of
tlie Yugoslav peoples or nationalities within a period of ten years from the
publication of the work, or does not authorize others to trauslate it within
the som? period of time, the werk nay be translated into the languages of
the Tugoslav peoples or nctiocnalitios without the auwtharigation of the
author.” In Grecce (Copyright Statute 1920) there is no indication that the
excreise of the rignt to authorize within the prescribed time aiiows the
author to retain this right on the expiration of the time limit. Under
article 6: "Authors or assignees of their rights skiall have the exclusive

" right to authorize the translation of their works ... in all lanzuages for
ten years from 31 December of ihe year in which they were published. After
ten years the right of translation shell fall into the public domain”.

(c) mranslat o Yicences

79. Several countries, in particular: Argentina, India, Mexico, Nepal, Pakistan,

Philippines, Portugal and Yugoslavia have established a licensing system
whereby under certain econditicns a work may be translated and the translation
published without the permission of the author.

These conditions are based for the most part on Article V of the Universal
Copyright Convention. They are governed by the following text.s-

Argentines Decree No. 1155 of 31 Jamm 1958; India: COpyr:lglrh Statute
1957, @mx;/%m Regulation of 21 January 1958, Intemat:.onal Copyright
Order of 3 Moxico:  Law of 4 November 19633. Ngpal:. Copyright Statute
19663 Pakistan: Gopyright Ordinance 19623 Philippines: Decree on tla
Protecticn of Intellestual Property, 19723 Por*ugéai: Copyright Statute,
27 April 19663 ggggslavlg Copy'riglt Statute 196C.

80. (1) Authority respomsible for J.:I.cences
tina: Ministry of Educat:lon and J'ust:lce (ar-bicle 1); Indiav Copyr
: r Board (seot:lon 32.1)s . Mexicos - the Secretariat of Education (article

m:  Ragistray. (scotion 13,2); Pakistan: the. Registvar, by
ordar of the Board (seotion 37(1) and 27(4)); 'Fhil-i'g nes: the Director
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of the National Library (section 1%); Portuzal: the court (article 164(1));

Yugoslavia: the competent organ of the Republic in charge of cultural
affairs (articles 4#6(2), 47 and 48).

81. (4i) Trose entitled to apply for licecnces

Argentina: “any national or foreign person domiciled in the territory of
the Argentine Republic" (article 1); India: "any person" (section 32.(1));
Mexico: "any national, or ... any foreigner residing permsnently, tempo-
rarily or transitionally in the Mexican Republic ..." (article 33); '
Pakistan: "any citizen of Pakistan or a person domiciled in Pakistan"
(section 37.(1)); Philippines: "any citizen" (section 14); Portugal:
"any other person" (article 154,(1)); Yugoslavia: "the interested Yugoslav
national” (article 4s6(2)).

82. (1ii) Non-exclusive nature of the licence

This is emphasized in the following texts: "a non-exclusive licence":
Argentina (article 1); Mexico (article 33); FPullippines (section 14);
Portugal (article 164(1)); '"not being an exclusive licence": India (sec-
tion 32(4)); Pakistan (section 37(4)); "such licence shall not be deemed
to bestow sole ownership on the translator": Nepal (s:ction 12(2)).

83. (iv) Purpose of the licence

Argentina (article l: "... to translate and publish within the Republic

any works originally written in a foreign language and protected by the
Universal Convention of Geneva ..."); India (section 32: application may

be made for a licence "to produce and publish a trenslation of a literary

or dramatic work in any language™; section 32,(4): but it will be granted
only for "the language mentioned in the application"); Mexico (article 33:
"to translate and publish in Spanish, works written in a foreign language");
Nepal (section 12.(1)): provides for translation into Nepali of "any work
registered for copyright pursuant to this Act"); Pakistan (section 37.(1)):
application may be made for "a licence to produce and publish a translation -
of a literary or dramatic work in any Pakistani language or a language or-
dinarily used in Pakistan", the licence being granted solely for "the language
mentioned in the application" (section 37.(4))s Philippines (section 14):

a licence may be granted "to translate the work and publish the work so trans-
lated in the national or locel language in which it has not been published
eee")s Portugal (article 164.(1)): if a work has not been published in
Portuguese a non-exclusive licence may be obtained "to .translate and publish
the work"); Yugoslavia (article 45): provides for the translation "into

the languages of the Yugoslav peoples or nationalities” of works published

in a foreign language and protected by the Universal Copyright Convention,

84. (v)  Conditions under which a licence may be granted

The main oonditions to be fulfilled for the granting of a licence are as
follows:

The copyright owner shall not have published, cr srranged to have published
within seven years from the date of the first publication cf the work, a
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translaticn into the naticnal language or cne of the national lassunges of
the couatry ccncerned; or, if a translaztion has been published, the edition
must be out of print. "‘h:.s provision is found in Argentina (a=ticles 1 and
3); India (section 32 (4)(a)); Mexico (articles 33 and 37); Paristan
(section 37 (4)(2)); Portugal (articic 184 (1) and (3)); and Yugislavia
(articie 46 (1)). The Fhilippines D2cree on the Protection of Tateilectual
Property, 1972, section 14, differs from the above in that it provigss for
a period of "five years ﬁ'om the date of the fIrst publicz’lon of a writing
eeee In Negal this condition is amplified to the effect that & licenze
may be granted additicraily in the case where a work "heving been published
once, its publication has not been made for a long time or the work is not

available in / a_/ cheap editicn" (section 12 (1)(a2)).

The applicant for a licence shall establish that he has been unatle to
obtain the necessary authorization from the owner of the right of trans-
lation or that he is unable to find the owner: Argentina: (article 2 (b));
Indla: (secticn 32(4)(b)); Mexico (ar<icle 34 (III)); Nenal (ssction J2
(I)(v)); Pakisten (scction 37 (5)(b)); Puil irrinss (sectica 1¢); Pertumal
(article 164 (2)); ¥ Yugoslavia (article 47).

The applicant for a licenee shuall establish that having been unzble to obtain
the agreement of the owner of the rigHt of translation (Mexico, Yugoslavi a),
or having been unable to find the cwrer (Argsn“ina, Iniina, Pakisten, Philip-
pines, Portugal, Yugoslavia), he has forwarded a copy of his arplicalicn to
the putlisher whese naze is printed on the work (Argentina, India, Mexico,
Pakistan, Philippines, Portugal, Yugoslavia) together with a eopy to the
diplomatic or consular representative of the State of which the owner of the
copyright is a naticnal, where his nationality is knaowm (Argertinz, Mexico,
Phiiippines, Pcrtugal, Yugoslav:la) or to the ageacy which may have been
desizaated by the goverument of such State (Philippines, Portugal, Yugos-
lavia). This copy shall have been forwarded at least two months before the
deposit of the applirction for a licence in Indfa (section 32 (4){c)) and

in Paljcstzn (section 37 (%){c)); the licence shall not be grented until
after expiration of a period of two menths from the date of dispatch of these
coples in Argentina (article 2 (c)); Mexico (article 34 (IV)); FPnilipoines
(section 14); Pcrtugal (a.rticle 164(475 ard Yugoslavia (article L7),

85, Conditions aimed at gueranteei;;g_observance of the moral right cf the
original author

Certaln provisions are necessary to guarantee that the work is correctly trans-
lated, In most cases provisinn is made for a commission or other nominated
authority to judge of the competence of the translator: Argentina (erticle 2:
"the applicant shall: ... (d) entrust the making of the translation of the work to
a person deemed to be competent by a permanent committee, which committes shall:
consist of one representative of the General Directorate of Culture, one of the
body representing writers and one of the body representing book publishera);
India (seoticn 32,(4)): "... no such licence shall be grarted unless ... (d)

the Copyright Bcard is satisfied that the applioant is coipetent to produce and
publish a correct u-ansletlen of the wark ...")s Mexico (article 35: "The pub-
ligher ... sHall ¢iss (I) ensure that the translation is entrusted to a person
deemsd competent for the purpose by a spscial Couwmnittee consisting of a represent-
‘ative of the Secretariat of Eduoation, a renresentative of the Autonomous Notione
el University of Msxico ... and one frcm the Orgun:!zation representative of the
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major professional interests of publishers"); Nepal (section 12.(2)): the Re-
glstrar shall establish "whether or not the applicant has the capacity to make

a correct_translation and publication of the work"); Pakistan (section 37.(4)(d):
if "the /copyright/ Board is satisfied, after consulting the representative body
of authors recognized as such by the Federal Government for the purpcse of this
clause, that the applicant is competent to produce and publish a correct trans-
lation of the work"). In Portugal (article 168: the authorization may be revoked
"if the work has been modified, distorted or reproduced in a way that is prejudi-
cial to its reputation, or if the limits of the authorization granted have been

exceeded”" ),

The name of the author and the title of the original wcrk shall appear
on the copies of the translation: Argentina (article 5), Philiprines (section
14), Portugal (article 164 (5)).

No licence shall be granted where the author has withdrawn from circulation
all copies of the work the translation of which is contemplated: Argontina (ar-
ticle 9); India (section 32 (4)(e)); Mexico (article 39); Pakistan (section
37 (4)(e))s Portugal (article 16%4(8)); Yugeslavia (article 43).

86. Conditions intendcd to protect the economic rizhs of the author.

The competent autherity shall satisfy itself that the appllcant has the
means to pay normal royalties to the owner of the copyright (India (section 22
(4)(a)); NeEil (section 12 (2)); Pakistan (section 37 (4)(d)); Portugal (ar-
ticle 165 .

Four of the legislations mentioned stipulate that the applicant shall in-
dicate the retail selling price of each copy of the translation: (Avgentina
(article 2 (e)); India (section 32 (2)); Mecxico (article 35 (I1)); Pakistan
(section 37 (2)). Two also stipulate that the edition shall comprise a fixed
number of coples: Argentina (article 2 (e)); Mexiso (article 35 (II)). The
retall price and the number of copies serve as a basis for the calculation of
the royalties to be pald to the suthor under the following ccnditions: Argentina
(article 2(f£)(g) and Maxigo (article 35 IIl), depcsit of an amount equal to
one-~-third of ten per cent of the total value of sales to the public of the declared
edition, and a security to cover the remaining two-thirds, which shall be re-
mitted within a time<limit of two years caloulated from the date of the applica-
tion; Nepal (section 12 (4)) the application shall be accompanied by a deposit,
as security, of a sum equivalent to 7% of the roughly estimated value of the
translation or 700 rupees, whichever is the higher, the applicant to undertake
to pay the remainder at a later date: India (section 32 (4)) and Pakistan (sec-
tion 37 (4)) payment to the owner of the copyright of royalties corresponding to
public sales, at a rate to be calculated by the Copyright Board; Portugal (ar-
ticle 165 (4)) the licence shall be granted cnly when the author has shown proof
that he has made the payment or that )< has guaranteed the payment.

87. Miscellaneous prcvisions

: Where possible, the owner of cppryright in f.ha' work shall be given the
opportunity to be heard: India (section 32 (4)(f))s Pakistan (section 37 (4)(£)).

: In addition, Pakistani ],hw mswibes‘ that the Copyright Board must be sa-
tisfied "for reasons to be recurded in writing, that the grant of the licence will
be in the public interest" (section 37 (4)(g)). ’



I5C/XI1/10 - page 23

The owner of a licence to translate shall not be entitled to trarsfer it:
frgentina (article 8); Mexico (article 73); Portugal (érticle 164 (7)).

Under article 4 (a) of the Internaticnal Copyright Crder 1958 the provisions
of section 32 of the Indian law relating to the grant of licences to *ronslat2
shall not apply to works first publistied in a member country of the Beine Union,
but shall apply to works first published in a country which is nct a membar of
the Berne Union but which is party to the Uni-zrsal Copyright Convention; and to
works of natlionals of countries parties to the Universal Copivight Conventicn .
which-have becn first piblishiad in a country other than a member country of the
Berne Union.

(d) Explieclt exemotion from authorization

88, Very few countries expressly réccgnize the translator's right Lo cu>y out
" a translation of a work without the suthorization of its aut hor. This prin-
ciple is admitted: in Ethiopia (Civil Code 1960, article 1655.(1): "an euthor

ot ghe ap. e my

.. The translator 1s, however, obl: ged o comoly with eccriain formalities and
while the author may not oppose transliatlon, he is not deprived of &ll his rights:
in Ethicpia "A translation made without the esuthorizaiion of vhe author shall ex-
pressiy state this fact at the ‘begimning of the work" (article 1655.(2)), "Fail-
ing Such a s%atement, it shall be deemed to be prejudicial to the author S rights"
(article 1655.(3)).

(e) Miscellaneous restrictions

89. Some laws contein cpecial provisions of widely different kinds aimed at
imposing certain restrictions on the author's right to grant consent,

In the deag__nl_._ Republic of Cermany it is permissible to translate excerpts
from the work "in so fer as the purpose of the use may demand" (Copyright Sta-
“tute 21065, article 62.(2)); in the Doiminican Fejublic the author has the exclusive
right of translation only "when he so 0 states cxpressly in all pablished copies"
(Copyright Statute 1947, article 18); in Indla it is permissible to reprcduce or
publish a translation of legislative texts into any of the languages of India if
no translation in that language has been produced or publlshed by the government,
or if a translaticn hes been produced tut is not avallable for sale to the publiec
(Copyright Statute 1957, section. 52.(1)(r)(i)(:|.1))- in Nicaragua an author may
reaserve to himself the right to translate but "he shall indicate whetker the
reservation is limited to any given language or extends to all languages"; fall-
ing such reservation "the translatocr, in respect of his translation, ahall have
all ‘the rights of an author" (Civil Code 1904, articles 751 and 752); in Panama
"the works of a non-Panamanian author, printed in non-Spanish spesking. countries,
may be fireely translated, wholly or partly, provided the name of the suthcr is
not omitted" (Administrative Code 1915, article 1925); in Czechoslovakia: the
congent, of the author is not necesszry as regards the trenslation of statutory
proviaions, legal decisions, public doouments and speeclies, news of the day .
(Copyright Statute 1965, Ssction 3.(3)), nor as regards the.translation into -

one of the languages of Czechoslovaila of forelgn works for which "the Minister
of Education ‘and Culture may, by his decision, replace the author's consent .e.
provided that :lntematioml agroements so permit" (Section 18.2): .In the UsSR
"the competent organs ... may, in accordance with the procedure prescribed by
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the laws of the USSR, authorize translation of a work into another language and
publication of this translation, complying in such cases with the provisions of
international treaties or international agreements to which the USSR is party".
(Bases of Legislation in Respect of Civil Law of the USSR and of the Federated
Republics, amended on 21 February 1973, chapter IV, article 102).

2e Original or perscnal charactcr of the translation

90. Although translations are works executed at second hand a number of legis-
lations include among the conditions for protecticn the original or personal
character of the translation or the intellectual effort required for the

translation.

Colombia (Copyright Statute 1046, article 46: a translation must be the
result of "the intellectual effort which gives rise to copyright"); El Salvader
(Copyright Statute 1963, article 20: "Derivative works, such as translations ...
are protected, in so far as they contain original matter"); Federal Reoublic of
Germany (Copyright Statute 1965, article 3: "Translations and other adaptations
of a work which constitute personal intelicetual creations of the adapter shall
be protected”); Hungary (Copyright Statute 1970, article 4(2): "Copyright
protectlion shall be afforded ... to the ... transliation of the work of another
author, provided that the new work has an individual, original character");

Italy (Copyright Statute 1941, article 4: "... elaborations of a creative charac-
ter ... such as translations into another lanzusge ... shall also be protected");
Mexico (Decree of 4 November 1963, article 9: "translations ... and transforma-
tions of intellectual ... works which ... have originality, shall be protected");
Peru (Copyright Statute 1961, article 8: "a derived work, which results from

the authorized transformation of an original work in such a manner that the new
work constitutes an independent creation as a consequence of ... translation");
Romania (Decree of 18 June 1956, article 10: "The following shall also give rise
to copyright: (a) translations ... of literary ... works ... provided they have
a creative character; (b) translations ... of technical and scientific works ...
if their accomplishment requires the knowledze of a specialist in the field of
the original work, and if they represent an intellectual, creative work"); Turkey
(Copyright Statute 1951, article 6: "The principal examples of such work are:
(1) translations ... Adaptations bearing the individual characteristics of the
adapter are considered to be works in themselves under this law").

In the Netherlands a provision stating that translations shall be protected
as original works (article 10 of the Copyright Statute, 1912) is followed by a
provision that "A translation ... if it does not constitute a new and original
work, shall be deemed a multiplication of such work" (article 13). The con-
clusion may be drawn that translations which constitute new and original works
shall not be deemed to be mere reproductions, and shall enjoy the protection of

copyright.

3. Formalities

91, The formalities required for translations are often ldentical with those

for ariginal works. In Nioaragua (Civil Code 1904, Chapter VII, article
857 "The provisions of this Part of the Code shall benefit authors, translators
and thelr respe.tive heirs ... but in order to enjoy the benefits in question the
person concerned must corply with the provisions of articles ..." (these artiocles
deal with the formalitles for the deposit and registration of copyright). Some
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countries however have express provisions dealing speclally with the fcrmal-
ities required for translaticns. Argentina (Copyright Statuie 1933, article 23,
and Decree 43.233 of 3 May 1934, article 15: registration of the traumslatien
contract with the Netloral Copyright Registry); Brazil (Decree 4357 cf 9 Ncvem-
ber 1939, article 300: reglstration of the translation and de poslt of two ccples,
article 303;: "Necessary proof must be supplied in cese of authorization to
translate ... a work nct in the public domain"); Colembia (Copyright Statute
1946, article 73 (2): registration of translation contract): Dominiasn Rervblic
(Copyright Statute 1947, article 18: registra“ion and deposit or the authcrize-
tiocn to translate within 30 cays of its grant); FE1 Salvador (Copyrightu Statute
193, article 80 {e): Jndieation cf ‘the name of the author cf the prirmary weork
and the title of the work in its original language); Italy (Regulations fer
the Application of the Law cf 22 Amril ig94l, No. 633, article 34: deposzit of
the translation and indication of the source: "in the case of transletions ...
there shall also be indicated the language or dialect of the original work");
Mexico (Decree of 1963, Amending the Copyright Statute, article 120: wregistra-
tion); Panama (Administrative Code 1916, article 1914(1)(c) registration);
Paragnay Copyright Statute 1951, ar'b:lcle 28: registration of the translation
contract, article 53: rogisiration of the trenslation "every authorized ... trans-
lation ... Oof a work must be reogistered in crcer to scocure protection as an
original work"; Decree No. 6602 of 4 Saptember 1951 Eeguleting the Law on Copy-
right, article 12: .*In the case of.translations into Spanish or Guarani, it
shall be sufficient to register, in the appropriate volume, Jjointly with the
work, the avthorizaticn contract or a duly certified capy thereof, the applicant
for registration becoming responsible for the authenticity of the documents");
Uruguay (Decrea of 21 April 1938 concerning Reguletions under Law No. 9739 on
Literary and Artistic Copyright, article 15: registration of the translation;
article 23: "In the case of translations into the Spanish language, it shall be
sufficient to register, in the approp-.late chister, the a.xthor:lzing cor.tract
or a notarized copy thercos"),

Since in a number of countries the translator owns copyright or is assimi-
lated to an auther, he is required where necessary to comply with all the other
formalities prescribed es a condition for legal prrotection. The formalitles
quoted above are thus the only ones required of the translator in this capzacilty,
but they do not constitute an exhaus'bive list valid for all countries or all .

situations. A ‘

V. MNATURE OF PROTECTION - o

92, The recognition of translators' ocopyright or translators' rights is ocza-
sionally sccompanied by legislatiye provigions dealing with the economlc

rights or ths mcral right of the translator. - A relatively large nunber of laws

lay down details as regards the relationship between difrerent translators of
the same work, which mey zive rise to dispute

Ecmonﬂo rig}_;ts

93, -In countries whioh prov' ds the *!z-anslutw w:lth the o protection as the

‘anthor of the wriginal wark,:the finansial interests of translators sre
theoretieally protected in the sams marmer as those. of authors. The ‘principle
of proportional- payment, which is' widdly admitied by many J.egislations 4in r&spect
of authors, should thus apply equally to translstors.
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Although most laws contain no reference to this subject, some contain
speclal provisions as regards the payment of translators and either define the
scope of the principle of the remuneration or decide the matter, in greater or
less detail, by fixing the amount to be paid to the translator.

(2) Peyment on a fixed sum basis

g4, Some laws expressly lay down the possibility of payment for translation on

a fixed sum basls: Fronce (Copyright Statute 1957, article 36: in the
case of trade editlions, the remuneration for the first editicn may be in the
form of a lump sum "upon the demand of the translator, for translations");
Italy (Copyright Statute 1941, article 130: "remuneration may be represented
by a lump sum for ... translations"); Venezuela (Copyright Statute 1962, er-
ticle 56: "In so far as concerns the publication of books, the remuneration
of the author may consist of a lump sum in the case ... if 2 translator so

requests, of translations".

It should be noted that in two countries (France and Venezuela) the inten-
tion has been to make it clear that the possibility of a lump sum payment should
be invoked only at the request of the translator.

In France a translator who has accepied this form of payment may in addition
benefit, in the same way as the author, from the provisions of Article 37 of the
Copyright Statute, whereby the author may demand a revision of the contract where
he has received, by way of lump sum payment a sum equivalent to less than 5/12
of what he would have received as an equal share in the profits from the wori.

(b) Calculation of payment due

05. Some legislations prescribe more or less detallad rates of paymeant covering
all kinds of translation, while others merely lay down precise reguiations
for particular cases.

(1) Calculation of general rates of pry for translation

96, Poland (Ordinance No. 190 of 1l June 1955, Appendix 1, article (4)3 and
Appendix 2 provide for detailed rates depending on the type of translation
(translation from a foreign language into Polish, from Polish into a foreign
language or from one foreign language into another), the type of works trans-
lated (social, political literature, ertistic literature, scientific and profes-
sional literature, school books and textbooks) and the mumber of editions produced).

(11) Regnlations governing particular cases

97. Bulgaria (Copyright Statute 1951, article 15 /Note/ provides that
TRemuneration shall be paid to authors for translations when they ave

made outside the scope of a labour contract”"); Paraguay (Decree No. 6609 of

4 September 1951, article 25: "Persons who translate ... works which are outside

the private domain shall be entitled ... t9 enjoy one half of the copyright

receipts")s an identical provision exists in Uruguay (Decree of 21 April 1938

to issue Regulations for the application of the Law concerning Literary and

Artistic Copyright, article 27: “Persons who translate ... works which are

in the publioc domain ..., shall be entitled to one half of any royalties

received"), ,
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2e Myral right

98.. In the countries which assimilate the translator to the author tt2> moral

right of translators and authors seems to be identically protectsd; the
large mejority of laws have no speclfic provisicn concerning the traunsiator's
morzal right. Some rere provisions on this surjzet ds however exist. They re-
late either to the translater's right of Intellectual cwnership in razspect cf
his translation or to his right to have his translation respected, tcgether with
the penalties to be gpplied in case of infringement.

(a) Translater's right of intellectual ownership

99. Italy (Copyright Statute )41, article 70 "The abridgement, quctation or re-
producticn mist always be =2ccompanied by a mention ... of the name of ...
the translator, provided such indication appears upon the basic work"; article
138: "The xrantee shall be obliged: (1) to perform the work ... with previous
enniouncemext to the public, in the customary mancer ... cof the name of any transe
lutor"; Regulations for the Application of Lew No. 633 of 22 April 1941, ar-
ticle 33: "In the case of translated works, there shall be printed upon the
cover, or upon the frontispiece of the copy, in addition to the christian name
and surname of the translator ..."); Mexico (Copyright Decree of 1963, ertlcie
56: "In the case of tranclations ... the name of the translator ... chall be
indieated™); Peru (Copyright Statute 1961, articie 98: "A person who publishes
a work within the national territory shall be obliged to indicate, in 2 visible
position upon all. copies, inciuding equally any copies ultimately intended fer
free distribution, the following particulers: (a) ... the nave ... cf the trans-
lator"); Bemania (Copyright Decree 1956, article 15: "In cases where the works
are used as provided for in Articles i3 and 14 mention shall be made of ... the
name see of the tI‘ansla‘tOr"). o

(b) The right to have a translaticn respected

100. Mexico (Copyright Decree 1963, article 5: the publication, diffusion or
performance of a translation n .. mist be effected in a marmer which does not

prejudice the roputation of the ... translator®; article 32 "The translator of

a work ... shall enjoy, with respect to the work in questicn, the protection

which the present Law grants to him and, accordingly, the sald translation can-

not be ... modified ... or altered without the consent of the translator”].

(c) Penalties for infringenent of the translator's moral right

101, Afghanistan (Press Act 1950, Clsuse 39: if ‘a person publishes in his own
name & previously unpublished translation "... and if another person claime
ing to be the actual and original ... tranaiator, or his successor in title,
files guit and proves his claim in a court of law" the person found guilty of
infringing the translation copyright shall be liable to a fine, and the tre
translator shall be compensated and the facts of -the case shall be published in
the press; Clause 43: "If a person republishes in lis own hame any copyright .
work owned and previously published by another persomn, or publishes any- extracts
or parts of such work without specifying the name of the original ... transiator
vee the infringer shall be licble to pay compensetion to the cwner of -the copye
right in a sum of not morve than 2,000 Afghanisj and the facts of the-cass shall
be published in newspapers” )s “Mexico (Copyright Decree 1963, article 137: YA
person shall be liable to imprisonment for not less ‘than thirty days nor more
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than one year or a fine of not less than 50 nor more thsn 50,000 pesos, or both,
at the discretion of the judge, if being authorized to publish a work he does
so fraudulously in the following manner: (I) without mentioning in the copies
the name of the ... translator; (II) to the detriment of the reputation of ...

the translator').

3. Pelationship between the rights of different translators of the same
work

102. It is obvious that in all cases where translation requires the authoriza-

tion of the author of the original work the relations batween different
translators of the same work should be governed by the conditions under which
the authorizations have been granted.

Since, however, in most cases the translator has copyright in his trans-
lation, it is frequently laid down that even where an authorized translation
already exists the original work can be translated afresh by other translators.
The translator's copyright is in his own translation, not in the original work.

103. It is self-evident that this rule may be waived if the author of the origin-
al work so desires; and a number of laws make provision for the case where
the author may have granted the .translator the exclusive right to translate.

104, Controversy might arise in the case where the author's exclusive right of
translation ceases and his work falls within the public demain., A number
of countries have passed laws conferring freedom to translate in such cases.

105. Another question which arises is that of plaglarism. The translator of a
work is not entitled to oppose a fresh translation, but he is within his
rights in opposing any translation which is merely a copy of his own. Tne
exercise of this right is, however, a very delicate matter in cases where it
is a primary obligation for a translator to follow the author's criginal work

as faithfully as possible.

106, The question also arises of the relations between a translator who is

followed by another translator ln the case where the latter's knowladge of
a work is not directly tlrough the original text but indirectly through the first
translation, Here the translation is not parallel, but subsequent to the first
translation,

(a) Freedom to translate where an authorized translation already exists

107. Bulgarfa (Copyright Statute 1951, article 17: "... this shall not preclude

other persons from translating the same work independently."); Costa Rica
(Decree-Law on Copyright 1896, article 18 "The translator ... shall have copy-
right only in respect of his own translation and cannot oppose the making of
further translations of the sams work"); the United States of America (Code of
the Laws of the United States of America, Title 17, section 7: the publication
cf translations shall not "be construed to imply an exclusive right to such use of
the original works"); Nicaragus (Civil Code 1904, article 752: "the translator
..« shall not be able to prevent further translations"); Panama (Administrative
Code 1016, article 1927: the translator "shall not be entitled to oppose the
publication of further translations"); Portugal (Copyright Statute 27 April 1966,
article 163: "Such suthorization ... unless expressly agreed otherwise, shall
not imply any transfer of exclusive rights"),
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(b) Walver nf froedom to translate

108, Three couniries make provision for the author of the oricinal wo-k to grant
an exclusive right to the translator: Brazil (Civil Code of the United
States of Brazil, article 652: the translator may not oppose the makinz of a
new translation "unless the exclusive right of translation was granted him by
the-author"); Nicaragua (Civil Code 1904, article 752: ‘“uuless the author has
also granted this right to him"); Pznama {(Administrative Cede 1916, criiale 1927,
"if he has not acquired from the author the exclusive right tc present his work
in such new ferm").

(¢) Freedom to tranclete where a translation already exists of a work
witlch is within the public domain

109 It is laid down in the laws of many countries that the translztor of a work

within the public domain cannot oppose the making of further translations.
Mrgertina (Coprright Statute 19335, article 24: "The translator of a work outside
the private comain ... may not oppose the making cf further trenslaticns by cther
persons"); Cclombia (Copyright Statute 1946, article 45: "Iranslators of a work
not prro-becued by copyright, or in which the copyright hes expired ... may not,
however, oppose the publication of other translations ... The copyright in each
trenslation shall belesg to the translator thereof"); EL Salvadar (Copyright
Statute 1363, article 20: when the primary werk kas passcd inty the public do-
main the translation shall be protected "withcut such proteciion involving any
exclusive right to the use of the primary work"); Mexice (Copyright Statute
1063, article 9: "such protection shall not give rise to the right to the ex-
clusive use of the basic work, nor the right to prevent the making of other
versions therefrom"); Peraguay (Copyright Statute 1951, article 28: ."The trans-
lator of a work in the public domain ... may noct oppose the making of further
translations by other persons"); Peru (Copyright Statute 1961, article l4: "If
the originel work 1s in the public domain, the owner of the new derived work can-
not oppose cthar persens vho, in turn ... trenslate the original work"; the
Regulation of 18 October 1962, article 2, repeats this provision); g’e.in Cepy-
right Statute 1879, article 14%: "The translator of a work which has passed into
the public Comain ... may not oppose the making of further translations by cther
persons"); Uruguay (Copyright Statute 1937, article 34: "but in such cases
they shall not be entitled to prevent the publication of other versions of the
work in the same or in any other language"; similarly in article 27 of the Re-
gulations of 21 April 1938 issued under the Copyright Act; Venezuela (Coryright
Statute 1962, article 53 "however, no exclusive right shall be conferred in
respect of such original works").

(d) Plagiarism

JJ.O Some countries have special provisions dealing with this question, eilher
. by affirming the right of the translator with respect to the plagiarist or

by meking provision for taking legal proceedings. .

111, The 'l'mansla'bcv's vight to oppose plagiarism Brazil. (c:l.vil Code of the

" United Sbates of Brazil,. article 652: the ﬁ‘m&la\ﬁl‘.‘ may not oppose ihe
making of a new translation but "may oppase mere rem-oduotion of his own transe
lation"); Mexico (Decree of 4 November 1963, article 32: “wheén a translatlon
is made in suoh terms that 1% has' on'l.y glight or minor differences from an :arlier
translation, it shall bo considered as a wore veproduction, and shall not enjoy
the protectioh of the Law unless, in the opinion of the Secretariat of Educad.on,
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it constitutes a work of new creation. In any event, it will be subject to the
right of objection which belongs to the author of the first translation").

112, Action for plaglarism in respect of a translation

Colombia (Copyright Statute 1946, article 46 "In the case of disputes before
the Courts as to whether any new translation is a colourable reproduction of an
earlier one, with only slight variations and lacking the intellectual effort
which gives rise to copyright, expert opinion shall be heard before judgement
is delivered"); Nicaragua (Civil Code 1904, article 754: "If a translator pro-
tests against a new translation and alleges it to be a reproduction of the first
translation and not a new translation made from the original work, the Judge, in
order to arrive at his decision, shall act in the manner provided in article 743";
article T743: "the Judge shall hear the opinion of an expert nominated by each
party; he may also consult with such other persons or bodies as he may consider
suitable"); Panama (Administrative Code 1916, article 1929: "In the case of
dispute before the Courts as to whether a new translation ... is a disguised
reproduction of an earlier cne, with only slight variations and without suffie.
clent intellectual effort to give rise to rights, the matter shall be decided in
the light of expert advice").

113. The difficulty of regulating this issue is to be seen in the terms used: an
opinion is required on whether the translations in question have only "slight
or minor differences" from an earlier translation (Mexlco), or "slight variations"
(Colombia, Panama), in order to decide whether there has been sufficient "intel-
lectual effort” (Colombia, Panama), whether there is "a new creation" (Maxico),
or "a translation made from the original work" (Nicaragua). It is thus not
surprising to see that of these five countries three (Colombia, Nicaragua, Panama)
make provision for hearing experts, and two (Mexico and Nicaragua) for having
recourse to competent bodies.

(e) Retranslation

114, The question may arise of determining whether the translator finds himself

in a similar situation vis-2-vis the retranslator to that of the author
vig-3-vis the translator, or whether this situation is modified by the fact that
the material on which the retranalator has worked is, indirectly, the same origin-
el work.

None of the legislations studied in this report makes provisions dealing
expressly with this problem of retranslation,

4, Miscellaneous provisions

115. Some countries recognige the translator's right to collect and publish his

. translations. This is the case: in Costa Rica (Decree-Law of 27 June 1896,
article 17: "The ,.. translators of matter published in newspapers or reviews
may collect and publish such items wholly or partly provided that there is no
arrangeramt to the contrary with the enterprise on whose account the initlal
publication was made"); a similar provision exists in Spain (Copyright Statute
1879, article 30: artiole 32 also lays down that "The ... translator of scien-
tific, literary or artistic works shall be entitled to publish all or part of
them in a collection, even when he has partly alienated them"); in the United
States of America coupllations of translations are regarded as new works subject
to copyright (Code of the United States of America, Title 17, section 7).
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VI. RESTRICTIONS ON PROTECTION
1156. Restrictions sre of three different types:

(1) in certain rare cases ﬁrotection is rrovided only fer the transiation
of specific categories of works;

(11) some rrovisions place a special restriction on the duration of the
protection provided; .

(:ii) in a larger number of cases provision is made for thz asuthor of the
original work to carry out special supervisicn as regards translations.

1. Rect-ictions as to the work

117. In Mexico, the translators of the words of a musical work do not enjoy pro-
tection (Copyright Decree 19563, article 15: "When the words of a musical
work are tronslated ... to another language, the translators ... do not acquire
the rights of ownexship in the literary portion of the work"). A new artisle 10
(ZA) has been addad to the Pakistan Coryrigh: Ordinance, 1362, with raszect to
the use of works for educational pmposes: "Copyright shall not subsist in any
work referred to in sub-section (2) as respects its ... translastion ... by or
under the autheority of the Faderal Government, as textbook for purposes of teach-

ing, study or research in educational institutions”.

2. Restrictions on the duration of protection

118. Provisions dealing expressly with the duration of protection for translators
are very rare. Taey are to be found in the following countries: Gresce -

(Copyright Statute 1620, article l: "uriters, cumposers ... of original works

..» Or translations, shall have, for life, the exclusive right of publicaticn");

Jordan (Copyright Statute 1912, article l4: "eopyright in trenslations shall only

continue for 15 years after the death of the trenslator; thetl is to say half ‘of

the 20-ycar tesm /the ncrmal period for posthumous protection/").

3. Right of the author of the 'o:jig:l.nal work to supsrvise the translation

119. In the legislative texts vhich recognize the author's moral right, it is
stipulated that the tranclator must respect the moral interests of the
author of the original work in the same way as any other uscr of the work. This

particularity is emphasized by the fact that a certaln number of legislations
meke special provision in this connexion with regard to the situation of the
translator. These provisions lay down the right of the author to carry out
special supervision in respect of translations of his work, or refer to the methods
whereby. this right may be cffectively exercised in practice. Arab Republic of

t (Copyright Statute 1954, article 9:  the translator has in prineciple ilhe
right to modify or mutilate the work in the course of transiation without oppo-
sition from the suthor "unless the translater has failed to indicate the place-
of mitilation or modification, or unless the translation injures the reputation
of the authér or his profecsicnal prestige"); Portugal {Copyright Stetute
27 April 1956, article 168 "The authorization provided for- in article 1683 may
be revoked, by means of Judicial notice, if the work has been modified, distorted
ar reproduced in a way .that is préjudicial to its reputation"); Syrian Arah
Republic (Copyright Decree 1924, ertiole 146: "The author or his successors in
title may apply to the Courts for an order annulling an assignment by which ...
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translation ... has been authorized ... if it is proved that the assignee has
distorted, modified or reproduced the work in & manner harmful to the reputation
of the author"); Urugusy (Copyright Statute 1937, article 12: "Whatever may
be the terms of the conitract of assignment or alienation of rights, the author
shall, in respect of his work, retain: ... (2) the right to supervise ... trans-
lations thereof").

120, In all the leglislations referred to sbove, the right afforded to the author,
and his successors in title to supervise translations of his work is in-
tended to protect the basic features of the work. The aim is to ensure that
translation does not harm the integrity or the meaning of the work, that the
work shall not be changed without the author's consent or in such a manner as to
harm his reputation, or distort it (Arsb Republic of Egypt, Portugal, Syrian
hrab Republic). This right of supervision is naturally granted for the duration
cf the legal protection of the work, to the author and his successors in title,
Since however a translation may distort a work even after it has passed into the
public domain, provision may be made to guarantee respect for the work beyond
the period during which it is protected. This is the case in Argentina. Under
article 83 of the Copyright Statute 1933, after the expiration of the ncrmal
period of protection "complaints may be lodged with the National Copyright
Registry denouncing ... inaccuracy of a translation, errors of judgement and
deficiencies in the knowledge of the language of the original". Such acticn is
open to all: "Such complaints may be lodged by any inhabitant of the Argentine
Republic, or they may be initiated ex officio". Provision is made for the case
to be examined by a Jjury set up by the Directorate of the National Copyright
Registry, the composition of which will vary according to whether the works in
question are literary or scientifiesy but "In both cases, when the translation
has been objected to, the jury shall also include two Argentine officlal trans-
lators, one appointed by each party, and another appointed by the majority of

the jury'.

VII. TRANSITIONAL MEASURES

121. In conclusion it should be noted that a number of laws include transitional
provisions dealing expressly with translations. Provision is made for
reserving the rights of authors of translations which have been legally printed,
published, deposited, carried out or undertaken before the entry into force of
the laws in question, whose effect would be to make these translations illegal.

The exploitation of translations falling under this category continues to be
legal.

Provisions of this kind are found in the following ocountries: E1 Salvador
(Copyright Statute 1963, article 84); Federal Republic of Ga‘mr% (Copyright
Statute 1965, article 130); Liechtenstein (Copyright Statute 1928, article 63
bis 3); Netherlands (Copyright Statute 1912, erticle 46); Switzerland (Copy-
right Statute 1922, article 65); Thailans (Copyright Statute 1931, section 33);
Turkey (Copyright Statute 1951, transitional article 2).

122. The right to benefit from these transitional measures is sometimes subject
40 certain oconditions or formalities:

(1) registration in the Special Register in El Salvador (Copyright Statute
1963, article 84);
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(1) for translations in course of execution, comoletion and puklication
tefore a certain date in Turkey (Copyrigh’ Statute 1951, transitional
erticle 2).

VIII. SCOPE CF IEGAL PROTECTION OF TRANSLATCRS

123. From the preceding analysis 1t would seem that the great majority of

national leglslations and international conventions recoznize translators'
cepyright, elther diroectly or indirectly. It seems nevertheless thet beth in
tacory and in praciice, the resultant protection for translators remains
inadsquate.

124, The main reason for this is firstly, f.hat legal protection of translators’
rights does not extend %o all cetegories of translation, and seeondly, it
does not solve certain problems pecullar to transiation.

1. Navional lexislations and Intermaticnal cenveriions do not cover all
cetegomiss of transiation

125, (a) Generally speaking, only iranslations published in buok Torm or in

thet of plays which we actually perrormed on the stage are protected by
copyright. This is bound to be so in the case of legislation providing for
legal deposit. Under other legislaticons, translaters of urputlished books or
unperformed piays could probably claim moral or economic rights, but with great
difficulty es regards arbitration, since it 1s not customary to grant such rights.
This applies for example to translations of scientific and technical artieles
published in newspapers and Journels, and texts used for radio, television, the
cinema, end so on. Tho peint 1s that scientific and technical articles account.
fcr a large propaction of the texts translated, and with present-day developments,
media such as radio, and particularly television, are assum:lng more and more

importance everywhere.

126. (b) Unpublished or unperformed translations, especially technical trans-

lations, are often done by employees for thelr firm. In some rare cases,
for example the French law of 1557, national legislations stipulate that the
execution of a literar; or artistic work as part of a service contract shall
not deprive the author of protection under copyright legislation.

127. It would appaar, however, that in most countries ncrmal practice iz contrary
to this principle. .

128. (¢) Iastly, sclentific and technical translations may be refussd copyright

protectica on the grounds that oopyright app].:l.es only. to original, or rather,
creative works. Admittedly the same problem erisés in cénnaxion with criginel or
"first~hand” texts, but it is more acuto in the case of iranslations, fer tha
reasons ment:!.oned abova. -

129, Soun legislattm dsa:l. ucpliu:ltly with th:ls queation, but genorany in a
reatri:tive sense. obviocusly roferring to litevcry. translations (e.g.. the |
kux_‘x 2| ] erpany: - Copyright Statute 1965, Article 3s "Ppranslations
eee Of 2 m “hi&h. miwu wew intelleatual ocreations ,.. shall be. prote.ied
eee™)s Somewhat more applicable to scientific and techniecal translatioms i: the
oriterion adoptad by Romanian legislation (e.g. Copyright Statute 1956, amended
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in 1957, Article 10: "The fol  owing shall also give rise tc copyright ... (b)
translations ... of technical and scientific works ... if their accomplishment
requires the knowledge of a specialist in the field of the original work, and
if they represent an intellectual, creative work").

2. National lagislations and international conventions do not solve
certain problems peculiar to translation

130. Generally speaking, intermation-l conventions and national legislations
recognize the translator's copyright in most cases by assimilating it
directly or indirectly to the author's copyright.

131. However, a number of special problems arise in adepting copyright to trans-

lations, primarily due to the rela%ions whi .a inevitably grow up, for each
translation, among several persons who are, in addition, usually nationals of
different States: e.g. the author of the "first-hand" werk, the publisher in
the country or countries of the language in which it is written, the translator
and the publisher of the translation. Over and above these various people con-
cerned, there may be the added complication of a number of translators (relation-
ship between several translations of the same first-hand work, whether successive
transiations or done at the same time; or retranslation of a work from another
translation of it already existing).

132. (=) Only one of the special problems o: translation has been dealt with by

national legislations and international conventions, numely that of the
right of translation; but this concerns primarily the author of the fiist-hand
work, who has the right to make or authorize a translation of his work. As re-
gerds the restrictions imposed on the exercise of this right, they have ‘been
prescribed in the general interest, rather than in the particular interest of
translators.

133. It is of course possible that the translator may one day find himself in
the position of author vis-3-vis a translator,

134. Quite apart from this case, it would be to the translator's advantage to be
informed by a ceniral body of the possibllity or otherwise of legally
translating existing works.

135. (b) As regurds the remaining problems, international conventions and na-
tional legislations have not settled certain basic issues, for example the

following:

(a) The rommeration of translators of published works, which is still
very often solely on a lump-sum basls

136. Where remuneration is proportionate, percentages are very inadequate,

137. One step towards the soiution of this problem might be to establish an
international translation centre which would provide a permanent link
between authors, publishers and translators in the various countries, enabling
them to become botter: asquainted with current conditions in their respective

countries and to conclude model or collective agreements or contraots.
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(b) 2ppreval of a translation

138. Translatcrs come up against special diffizulties as regards £n aczsessment
of their work by the foreign author and/cr publisher, and mcre f{roquently

still, by the putlisher of the translation itzelf (who considsrs ihat ko has

delegated authority . act for the forzign author and/or his publisher).

139. It seems natural that the right of trenslation, which belorgs to the author,
should ceonfer on such avihor the right to approve the transiaticn poior to
its publieation. Tn fact, this is a very complex quastien, which cannct be
soived under existing regulations. Most of them are silent on the subjact.
wnere, 1in exceptiocnal cases, national legislations deal with it, th-y provide
for an assegsment of the translator's competence by a specially appointed panel
or authority (Argentina, India, Mexico, Nepal, Pakistan); though this is only
in cases where the translation is to be done under licence without the authoriza-
tion of the zuthor.

140. In o*hor cases, reccurse rust be had to common law, which entails apnroval
by the author or ais bencficiarics. But the auihcr is cfien quit: unable

to understand, let alone judge of, the ‘anguage into which his work is traaslated.

In practice, In most countries the autiior ccnsiders tnat he has cedzd the right

of comnlssioning snd supervising the transiaticn to his publisher, and that the

latter has transritted it to the publishur in the lerguage of the transla%ion.

In any cas2, what is required is a literary evaluaticn, i.e. somathing both ‘

aifficult and subjective. Fven where there is no doubt as to tne good faith of

the parties, there is always an elemeut of doubt here from which literary trans-

lators always suffer. Lo

141, Several solutions have been propesed. It can be argued that “he fact cf
choosing a translator means that he is considered suificiently reliable to

pe master of his own text. This is incidentally the approach most in keeping

with the literary nature of the work of translation as it should be ideally;

~ pyut ‘it must bz recognized that even the best of translators are not perfect.

142. The International Federation of Translators (FIT) suggests as a solution the
establichment of an international arbitrary system, which might well be
entrusted to the international translation centre proposed under (i) above.

(c) Several translations of the same work

143, Although the original or first-hand work is a single work, it may be trans-
lated several times, either at different periods or simultaneously. The
oblems arising cut of this situation, which are not covered either by national
legislatlions cr by international conventions, are gererally solved in the
countries negotiated by the author or his publisher in respect of the right of

translation.
(d) R2trenglations

44, There is no reference to the problem of retranslation in either netioral

legislations or international conventions, notwithstanding the tricky
questions involved, with each producer of a work being in the position of an
author vis-ad-vis the retranslator,
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IX. CONCLUSION

145, prior studies have made it possible to understand more clearly the situation
of translations and translators, both on the legal and practical level.

148, The Committee of Experts of 1968, noting "that, to promote the circulation of
publications, certain measures should be taken to improve the status of

translators", enumerated in the recommendations it adopted (see Annex) solutions

which it proposed for this purpose. It will certainly be desirable to study

them more thoroughly during the course of future woik, but it Is necessary to ask

at the present time whether an intervention on the international level is justified.

147, Although the replies to the survey made by the Director-General of Unesco,
discussed in paragraph 4 of this document, are not very numerous, it is
apparent that, in the opinion of several governments, measures should be taken on
the international level to improve the status of translators whose réle in the

general development process is essential.

148, In the event that the adoption of an internatiocnal instrument on this sub-
Jeet 1s envisaged, the question now arises as to the kind of international
instrument - convention or recommendation - which shculd embody the basic prin-
ciples to serve as a gulde to Contracting States. In this respect, the possibi-
lities offered by the system of rules in the form of a recommendation, a flexible
method more sulted than a convention to the complexity of the problems under con-
slderation in this report, should not be overlooked. The recorendations which the
General Conference of Unesco is authorized to adopt under Article IV of the Con-
stitution are designed to influence the development of national legislations
and practice by defining international policy. They nevertheless leave States
entirely free to implement their provisions in the manner most suited to their
particular situation. It thus seems desirable to have recourse to them in
regulating questions which do not lend themselves to a standard solution for all

countries.

The Intergovernmental C ight Committee is invited to propose any measures

it may deem necessary to improve the status of translators.
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i
COMMITTEE OF EXPERTS ON TRANSLATORS' RIGHTS
Unesco House, Paris 23-27 September 1968
RECOMMENDATIONS

mhe Ccmmittee of Experts on Translators' Rights, mecting in Paris from 23 to 27
September 1968,

Notirg that the spread of culture and the interplay of ideas facilitated by the
interrational uce, through translaticns, of publicatlions helps to promcte mutual
understanding between pecples and co-operation between nations,

Considering the extrezely important r8le that translaticn plays in regad to
Qevelopment generally,

Censiderirg that the protection eccorded to translators and/cr iranslations largely
Influenccs the sclaction of werks for translation as well as the quality of

translations,

Considering tliat the principle and some of the terms of that protection are
alreacy esteblished in international conventions and the naticnal legislations
of many countries through assimilatlon of the translator to the author from both
the moral and the economic pcints of view,

Notirg that, to promote the c..rculafion of publications, certaln measures should
be taken to irprove the statuvs of translators,

: wmg a report summarizing the results of its discussicns,

Recommends that due account be taken of the principles set out below, as they
mey lead to positive results:

1. Equitable remmneration should in all cases be accorded to the trznslator
‘and he should, as a general rule, participate in all subsequent ex-
ploitations of his translation; .

2, A translater not pald a salary should be remunerated by a percentege
of the ecocnomic return on the work transleted, and given ean advance
on this percentage, this advance in eny case to remain the properiz of
the translator, whatever the final return; bLut the possibiiity remains
to pay a lump sum for certain categories of publications, such as
scientific or technical works, anthologles, educational publishing,
etc. s

Be Contracts consludad between salaried translators and physical persons

- or legal entities employing them. (service contracts in particular)

- should speclfy the purpase for ‘which works translated undér che terms
of tho centracts ave intended, and make provision for a supplemeniary
payment, shouid the normal use made of the waork go beyond that cene
terplated under the contractsg
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h‘

5.

6.

7.

9.

For purposes of contract interpretation, it should be assumed that only
rights that hiave been expressly stipulated have been ceded by the

translator.

Moreover, a translation of a work against payment, even of a lump sum,
should, as a general rule and for copyright purposes, be regarded as

made under a contract for commissioned work and not as a service con-
tract; 1t should, however, be open to the contracting parties to

provide explicitly and in writing that the copyright shall belong to

the publisher or to any other person who has commissioned the translation;

Encouragement should be given to all measures calculated to improve the
quality of translations, in particular, and in accordance with the
systems adopted in the various countries, by intensifying contracts
petween authors and translators, and facilitating the consultation of
the author by the treanslator in the course of translation; by promoting
the creation of translators' professional bodies; by setting up pri-
vate or public professional organs to verify the quality of translations
and to settle any disputes arising in that connexion; by giving the name
of the translator and the language from which the translation has been
made; by taking 211 appropriate action to encourage the training of
translators, etec.;

It should be acknowledged that it is generally the user of & transla-
tion who undertakes to cbtain the necessary permission to use the work
and is responsible to the translator for any consequences resulting from
jack of permission;

it should be acknowledged that, even in the case of a lack of the
author's permission, the translator ( or his assigns) may prohibit the
use of his own translation and that if" he has carried out an unauthorized
translation in good falth, he is not l' .able to any penalty, without
prejudice for the original author to prohibit the use of the translation;

Article V, subsections 5 and 6 of the Universal Copyright Convention
ghould be amended to assure that the name of a translator who has
obtained a translation licence in accordance with Article V should
appear on all printed copies of the published translation, as well as
in the copyright notice, provided in Article III, in addition to the
name of the ariginal copyright proprietor;

The possibility should be studied of improving the economic status

of translators, following national and international meetings which
might be arranged between the representatives of the various interests
concerned (authors, translators. users) and, with a view to encouraging
such meetings, consideratic:: should be given to the setting up of an
appropriate liaison comnittee;

with a view to facilitaiing adequate remmeration of translators
pelonging to developing countries, funds sheuld be provided within the
gramework of bilateral co-operation programmes for payment of the
royalties of authors belonging to producing countries, in cases where
translations of their works are used in developing countries, as pro-
posed, inter alia, in Unesco'c Draft Programms and Budget for 1969-1970;
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Mcdel translation contracts sheculd be drawn up in the light of the
principles set forth in these recormmendations, it bteing understood that
such coniracts should make due allowance for 2all situations likely to
arise by reason either of the translator's stetus or of the nature of
the {ranslation;

Prcfessional statutes, collective agreements and cconiracts of employ-
ment bascd thereon, shculd meation explicitly the class of translators of
scientific and technical texts, so as to take acccunt, particularly as
regards their professional classificetion, of their status as trans-

lators holding copyright;

The sttention of governments, foundations, universities, intermationel
orzanizations and all other similar bodies concerned should be drewn to
the noed for ensuring the circulation of tronslations of works of out-
standing importance for the promotion of education, scieance, technoslogy
and culture but likely to prove unaconomic, and accurdingly gusraaizeing
adequate remuncration to the translator of such works;

Consijeretion chculd be given to m2ans of ircluding the treaslater's
nzre ian the material uscd for promcting and publicizing the translated
work, and, particularly, his name shculd be insluded in all aanounce-
neats or comm:nications issued by the publishers or other users;

Wacrever pessible, the trenslation of an criginal work direct into
another language should be encouragzd, recourse being had tc retrans-
lation only where absolutely unavoidable;

Means should be sought of promoting the means of commnication and

m2eiings botwoon toanslators with a view to irmproving the nationzl

and internaticnal organization of their prcfession, particularly in
the devsloping countries,
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